
JOHN M. FORMELLA 

ATIORNEY GENERAL 

ATTORNEY GENERAL 

DEPARTMENT OF JUSTICE 

33 CAPITOL STREET 

CONCORD, NEW HAMPSHIRE 03301-6397 

NEW HAMPSHIRE DEPARTMENT OF JUSTICE REVIEW 

OF BOARD OF MEDICINE - PUBLIC SUMMARY 

JAMES T. BOFFETTI 

DEPUTY ATIORNEY GENERAL 

The New Hampshire Department of Justice ("DOJ") has undertaken a review of the 

practices and procedures of the New Hampshire Board of Medicine ("BOM") during the two­

plus decade period from approximately 1994 through 2019 (the "Review Period") after the 

Governor and Attorney General agreed that such a review was necessary. Some of the content of 

that review cannot be made public pursuant to statutory requirements that prohibit the disclosure 

of complaints and of investigatory actions that do not result in a public hearing or licensure 

sanctions. What follows is a public summation of the conclusions from that review. 

Background 

In September of 2022, the Boston Globe published a series of articles about a now-retired 

cardiac surgeon, who practiced at Catholic Medical Center in Manchester ("CMC"), from 

approximately 1994 to 2019, Dr. Yvon Baribeau. The Globe concluded that Dr. Baribeau "has 

one of the worst surgical malpractice records among all physicians in the United States." 

According to the Globe, Dr. Baribeau "has settled 21 malpractice claims ... including 14 in 

which he is accused of contributing to a patient's death." The Globe asserted that this is "the 

largest cluster of malpractice settlements from surgery-related deaths involving a single 

physician in recent US history." For its part, CMC explained in its response to the Globe's 

inquiries that the number of complaints/lawsuits resulted from the fact that Dr. Baribeau-as a 

highly skilled cardio-thoracic surgeon-was often tasked with the most severe and difficult cases 

and that those cases are simply more likely to have negative outcomes (and hence, result in 

claims/complaints) even if the surgeon performs appropriately. 

Apart from the specific assertions about Dr. Baribeau's unfitness as a surgeon, the Globe 

"Spotlight" series also stated that "New Hampshire's medical licensing agency is one of the least 

transparent [in the country]." The Globe reported that "[s]tate officials said they don't see it as 

their role to inform the public about all aspects of a doctor's troubled history and also want to 

protect physicians' privacy." 1 The Globe also and claimed the New Hampshire disciplinary 

system is too lenient, citing a national study that found New Hampshire to be "the weakest 

among the 50 states in disciplining troubled doctors." 

1 The Globe articles do not provide the identity of the state officials who allegedly made these comments.
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The Board of Medicine is established in RSA Chapter 329 with the "primary 
responsibility and obligation" to "protect the public from the unprofessional, improper, 
incompetent, unlawful, fraudulent, and deceptive practice of medicine." RSA 329:1-aa. The 
Board fulfills this obligation, in relevant part, by taking disciplinary action against a physician's 
license to practice when the individual has engaged in misconduct as set forth in RSA 329:17. 
The Board is also empowered to issue "nondisciplinary confidential letters of concern" to 
address a physician's practices or activities. RSA 329:17, VII-a. Misconduct complaints made to 
the Board and investigations of those complaints are confidential. RSA 329:18. When the Board 
determines disciplinary action is appropriate for a particular misconduct complaint, the hearing 
on such action and any resulting decision is public. RSA 329: 18-a. With regard to Dr. Baribeau, 
there was no public disciplinary action taken by the Board of Medicine during the period of his 

licensure.2

Scope of Review 

DOJ reviewed a selection of the relevant investigatory files in its Administrative Prosecution 
Unit's and the Office of Professional Licensure and Certification's ("OPLC's") possession 
regarding BOM proceedings from the Review Period. The purpose of the review was to 
determine whether the BOM followed the processes set forth by New Hampshire statutes and 
administrative rules when receiving and processing complaints in light of the assertions raised by 
the Globe articles about Dr. Baribeau.3 The DOJ did not undertake a formal comparison to other 
jurisdictions' licensing regimes nor did it conduct any statistical analysis of the disciplinary 
"rate" of New Hampshire physicians. As set forth more fully below, DOJ has determined that 
BOM's processing and assessing of complaints was consistent with the applicable statutes and 
rules.4

In the interest of further promoting public safety, the review also notes areas where 
policymakers should consider reforms such as greater transparency in the disciplinary process 
and changes in other areas where the review found potential deficiencies with the current 
process. 

I. Board of Medicine Procedures

The Board of Medicine's ("BOM's") current structure and practice is governed by RSA 
329 (Physicians and Surgeons) and Admin. Rules Med 100 through 600. 

Potential disciplinary matters typically come to the BOM in one of four ways: Individual 
complaints (from patients or members of the public), see RSA 329:17, I and I-a, settlements of 
legal claims (these are typically received from insurance �arriers, who are obligated to provide 
copies of settlements involving license-holders to OPLC), see RSA 329: 17, III, hospital reports 
(hospitals are statutorily obligated to report certain things to OPLC, such as employee discipline 

2 The SOM-process is detailed more fully in Section I.
3 The purpose of this review was not to determine whether Dr. Baribeau violated the appropriate standard of care

in any specific instance. 
4 The review included many of the factual circumstances alluded to in the Globe articles.
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(g) By assessing administrative fines in amounts established by the board which shall not
exceed $3,000 per offense, or, in the case of continuing offenses, $300 for each day that
the violation continues, whichever is greater.

RSA 329:17, VIL 

If an adjudicatory hearing is initiated, it is done in public, so the allegations against the 
licensee would become public at that time. Discipline can, and often is, imposed by agreement 
in lieu of a public hearing. In either case-whether imposed by agreement or after a contested 
adjudicatory hearing-the resulting discipline is made public and is posted on the BOM website. 

Recent BOM Disciplinary Statistics 

In 2022 there were 147 complaints filed with the BOM. OPLC posts any public discipline 
against licensees on its website, at hltns://, w, .. oplc.nh.g v/boarcl-rnedicine-b .ard-aclion$. 
There were 17 licensure actions by the BOM in 2022.10 Again, LOCs are not "disciplinary
actions" and are therefore not public, and OPLC does not track the number of LOCs that are 
issued by the BOM each year.11

In 2021, the BOM received more than 215 complaints 12 and concluded 9 disciplinary 
actions.13 

II. BOM review and processing of complaints

omplaint Received After Retirement 

The Boston Globe's spotlight series reported that Dr. Baribeau had settled 21 lawsuits, which 
the Globe asserted was among the most in the country and the most in New Hampshire: "There 
is no US physician with more settlement involving surgical deaths in the last two decades, and 
no physician in New Hampshire with more settlements of any kind, than [Dr.] Baribeau ... " 
This fact raises the question of whether the BOM was appropriately fulfilling its public 
protection obligations with regard to Dr. Baribeau's practice. It is important to note, however, 
that 17 of the 21 settlements were settled after Dr. Baribeau had retired from the practice of 
medicine and no longer had an active license regulated by the BOM. The BOM does not, as a 

10 Notably, disciplinary actions taken in a given year aren't necessarily-and, indeed, typically are not-issued in

response to complaints filed in the same calendar year. 
11 An email from OPLC in response to a DOJ request for the number of LOCs issued in 2022 stated: "[OPLC]

Enforcement does not keep track of those cases for which respondents receive LOCs. From their perspective, they 

bring the case forward and the board decides how to move forward. [OPLC] Enforcement would only be involved if 

there was adjudication or settlement." 

12 OPLC was not able to provide a precise number as they have only recently begun taking a precise count of the
number of complaints received, but they were able to confirm that there were more than 215 individual 
complaints. 
13 As noted above, discipline can only be imposed by the BOM in a public adjudicatory hearing. If the licensee 
voluntarily agrees to the imposition of discipline, however, a hearing can be avoided. As such, these "disciplinary 
action" counts include both discipline imposed by the BOM through a hearing as well as "settlement agreements" 
through which a licensee stipulates to specific conduct and sanctions. 
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matter of course, investigate complaints received about medical professionals that no longer have 

an active license, both because there is no action the BOM can take against a non-license holder 

and because there is no meaningful public protection function to be served when the (former) 

licensee is already no longer practicing. Thus, the fact that 17 settlements were reached 

following Dr. Baribeau's retirement is not something that the BOM would have been expected to 

review. 

Board Actions R garding Dr. Baribeau Prior to His Retirement 

Due to the statutory confidentiality requirements noted in Section I, the DOJ may not provide 

any public information regarding any complaints filed against Dr. Baribeau during the period of 

his practice in New Hampshire, including how many complaints were filed and their resolution, 

unless such action ended with discipline as described in Section I. Within the bounds of these 

statutory requirements, the DOJ can confirm that: 1) there was no publicly reportable discipline 

taken against Dr. Baribeau's license during the period of his practice in New Hampshire, and 2) 

the DOJ's review of documents from the Review Period did not reveal any instance where the 

BOM failed to follow extant statutory and administrative rule procedural requirements. 

III. Potential Policy Changes

The DOJ makes the following policy observations and recommendations for consideration to 

further support the BOM's public protection mission: 

Transparency 

The Globe was very critical of what it perceived as a lack of transparency in the BOM 

process: "Medical consumers - patients in need - are often kept in the dark about the 

performance history of their physicians, even when that history is grim." Chief among the 

Globe's concerns seemed to be that New Hampshire does not make publicly available the fact 

that a complaint has been filed against a licensee, particularly settlements of formal legal claims. 

Certainly other states (notably Massachusetts) publicly post the fact that there has been a 

settlement of a claim against a licensee. New Hampshire should seriously consider making one 

or more categories of complaints public. 

It should be noted that there are pros and cons to increasing transparency in this manner. 

Certainly, greater transparency can further the public protection function of the OPLC/BOM by 

providing more information to consumers of medical services. On the other hand, knowledge of 

the mere fact of a settlement (which is often subject to private contractual confidentiality 

protections) does not afford a consumer or member of the public any context to discern a 

frivolous claim from a meritorious one. 

Policymakers should consider making LOCs public. The fact that the BOM currently has 

available to it a formal mechanism to express "concern" about an individual's professional 

conduct in a nonpublic setting might be paii of the reason that the BOM appears to act on 

complaints at such a low rate compared to its peers in other states. 

7 




	20230414131657.pdf
	20230414131314.pdf



