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PREFACE

Since 1957, New Hampshire law has required the Attorney General to prepare and
distribute a law enforcement manual. The Legislature has specifically directed that the
“manual shall contain interpretations of law pertaining to the duties of peace officers, law
of arrest, admissibility of evidence, trial procedure, instructions in the handling of missing
child and missing adult cases, and other material the attorney general deems necessary.”
RSA 7:6-a. The Attorney General first produced the manual in 1959 with revisions in 1979,
1984, 1993, and 2008.

| am pleased to present the 2020 version of the Law Enforcement Manual. Its
content not only meets the statutory requirements, but also addresses topics of current
concern to both law enforcement and the public we serve. There are sections discussing
implicit bias, fair and impartial policing, body-worn cameras, the rights of crime victims,
child abuse and neglect, elder abuse and neglect, human trafficking, and consumer fraud.

This version of the Law Enforcement Manual is the result of a significant effort by
the following current and former members of the Attorney General’s Office: Benjamin
Agati, James Boffetti, Scott Chase, Heather Cherniske, Joseph Cherniske, Nicole Clay,
Julie Curtin, Stephen Fuller, Annie Gagne, Brandon Garod, Kate Giaquinto, Shane
Goudas, Meghan Hagaman, Peter Hinckley, John Kennedy, Kathleen Kimball, Sean
Locke, Benjamin Maki, Susan Morrell, Sunny Mulligan Shea, Jesse O’Neill, Lynda
Ruel, Danielle Sakowski, Danielle Snook, Joshua Speicher, Timothy Sullivan, Allison
Vachon, Geoffrey Ward, Lisa Wolford, and Elizabeth Woodcock. We were also
assisted by the following interns: Michael Albalah, Katheryn Dumais, Chaim
Herbstman, Elias Papakostas, and Laura Raymond.

This version would not have been produced but for the exceptional efforts of a few
individuals. Deputy Attorney General Jane Young and Solicitor General Daniel Will
marshalled the resources necessary to complete this project and exercised expert editorial
oversight. Our superb Paralegal, Maggie Keene, spent countless hours skillfully
proofreading and formatting the document. Finally, Assistant Attorney General Erin
Fitzgerald deserves special recognition and praise for her extraordinary efforts in
coordinating and synthesizing the work of many into this final version.

New Hampshire’s law enforcement officers serve with professionalism, dedication
and courage. On behalf of the Attorney General’s Office, 1 hope that the 2020 Law
Enforcement Manual is a useful resource to assist and guide these officers in their service
to the people of New Hampshire.

o e —

l\ -./
Gordon MacDonald
November 5, 2020 New Hampshire Attorney General
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l. THE DUTY OF PEACE OFFICERS

The start of every law enforcement officer’s career coincides with making and
subscribing to the oath of office, through which every police officer promises to bear faith
and true allegiance to the constitutions of the United States and the State of New
Hampshire.! That promise includes agreeing to comply with all the rules and regulations
set forth in both constitutions.? An officer who willfully violates that oath, who willfully
breaks that promise, shall be dismissed from office.®> This Law Enforcement Manual is
designed, in part, to help officers keep that promise. The rules of criminal procedure as set
forth under the United States and New Hampshire constitutions should never be looked at
as obstacles in your path to success. They should be looked at as the path to success.*

The term “police officer” includes all police officers, regular, special, and auxiliary,
as well as constables.® The duties of police officers are those of conservators of the peace.®
As such, police officers have the authority, and in some circumstances, the obligation, to
act expeditiously to protect the public.” Protecting the public includes not only detecting
and investigating criminal offenses, but also providing various types of assistance to the
citizenry. This Manual focuses on the investigation and enforcement of criminal laws in

New Hampshire.

LIn the event of a conflict between this Manual and relevant case law and statutes, the case law and statutes
will control.

2 RSA 42:1 (2012); N.H. Const. pt. Il, art. 84.

3 RSA 42:1 (2012).

* paraphrased from the Dedication in: Randy Means, The Law of Policing, LRIS Publications, 2007.
® State v. Swan, 116 N.H. 132, 133 (1976).

® State v. Grant, 107 N.H. 1, 2 (1966).

" State v. Theodosopoulos, 119 N.H. 573, 580 (1979).
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1. IMPLICIT BIAS

A. Introduction

All law enforcement officers have a duty to respect and protect the constitutional
rights of all individuals during law enforcement contacts or enforcement actions.® Law
enforcement officers should treat all people with whom they interact with the courtesy and
dignity that is inherently due to every person.

Biased policing is a threat to the integrity of all law enforcement officers. Biased
policing damages the relationships between law enforcement and those communities that
law enforcement has sworn to protect and serve. Biased policing risks discouraging crime
victims from reporting offenses out of fear that they may become targets of biased policing.

Fair and impartial policing assures the public that all are afforded equal protection.
Fair and impartial policing assures the public that people will not become subject to
arbitrary law enforcement contacts on the basis of race, ethnicity, background, age, gender,
sexual orientation, religion, economic status, cultural group, or any other prejudicial basis.
Fair and impartial policing supports the development of trust between law enforcement
officers and the communities that they have sworn to protect and serve. Law enforcement

should always engage in fair and impartial policing.

B. Definitions

Biased policing is the arrest, detention, interdiction, or other disparate treatment of
an individual without reasonable suspicion or on the basis of the race, ethnic background,
age, gender, sexual orientation, religion, economic status, cultural group, or other
identifiable group of such individual, except when such status is used in combination with
other identifying factors in seeking to apprehend a specific suspect whose racial or ethnic

status is part of the description of the suspect.

8 The information contained in this chapter is largely drawn from the New Hampshire Department of Safety
Division of State Police, Fair and Impartial Policing policy.
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Fair and impartial policing is engaging in law enforcement contact or law
enforcement action only when reasonable suspicion is present and the sole basis for that
reasonable suspicion is not the individual’s race, ethnic background, age, gender, sexual
orientation, religion, economic status, cultural group, or other identifiable group of such
individual.

For the purposes of these definitions, reasonable suspicion, also known as
articulable suspicion, is more than a mere hunch.® Reasonable suspicion is based upon a
set of articulable facts and circumstances that would warrant a person of reasonable caution
in believing that an infraction of the law has been committed, is about to be committed, or
is in the process of being committed, by the person or persons under suspicion.*? In forming
reasonable suspicion, an officer can rely upon that officer’s observations in combination
with the officer’s training and experience and/or reliable information received from

credible outside sources.!?

C. Encouraging Fair And Impartial Policing

One of the best methods to support and encourage fair and impartial policing is to
recognize the existence of biased policing and prohibiting such practices. This includes
adopting policies that effectively prohibit biased policing, providing training to educate
officers about biased policing, and developing systems for reviewing complaints of and

disciplining biased policing.

1. Prohibiting Biased Policing

The core of any prohibition on biased policing is the requirement that law
enforcement officers be able to clearly articulate the specific law enforcement or public

safety purpose of any arrest, detention, stop, or other contact free from biased assumptions

% State v. McKinnon-Andrews, 151 N.H. 19, 26 (2004).
10 State v. McKinnon-Andrews, 151 N.H. 19, 25-26 (2004).
11 State v. McKinnon-Andrews, 151 N.H. 19, 26 (2004); State v. Sousa, 151 N.H. 297, 299 (2004).
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based upon the race, ethnic background, age, gender, sexual orientation, religion, economic

status, cultural group, or other identifiable group of the individual contacted. Although not

an all-inclusive list, prohibiting biased policing includes prohibiting the following:

Stops or detentions based solely upon race, ethnic background, age,
gender, sexual orientation, religion, economic status, cultural group, or
other identifiable group of such individual;

Detention of any individual when such detention is not supported by
reasonable suspicion;

Use of actual or perceived race, ethnic background, age, gender, sexual
orientation, religion, economic status, cultural group, or other identifiable
group of such individual as the sole basis for developing reasonable
suspicion;

Use of actual or perceived race, ethnic background, age, gender, sexual
orientation, religion, economic status, cultural group, or other identifiable
group of such individual in deciding upon the scope and substance of
post-stop action;

Detaining a motorist or other individual who has been cited or warned
beyond the point when reasonable suspicion of unlawful activity has
expired;

Searches of people or property, including vehicles, that are not supported
by a warrant, consent, or a legally recognized exception to the warrant
requirement;

Relying upon race, ethnic background, age, gender, sexual orientation,
religion, economic status, cultural group, or other identifiable group of
such individual as motivation for pursuing asset seizure and forfeiture.

Prohibiting biased policing does not mean, however, that law enforcement officers

are prohibited from considering race, ethnic background, age, gender, sexual orientation,

religion, economic status, cultural group, or other identifiable group of such individual

when determining whether reasonable suspicion exists when one or more of those factors

are part of the description of a known or suspected offender wanted in connection with a

specific criminal or suspicious incident.

Requiring law enforcement officers to document the basis for arrests, stops,

detentions, searches, and other contacts furthers the goals of fair and impartial policing.

Policies prohibiting biased policing should consider requiring officers to be able to clearly



27

articulate their basis for initiating an arrest, stop, detention, search, or other contact. In the
context of consent searches, policies should favor officers getting signed forms
acknowledging that the individual consented and in the absence of a signature, officers

should note that consent had been obtained.

2. Fair And Impartial Policing And Immigration Status

Fair and impartial policing practices extend to prohibiting law enforcement officers
from stopping or detaining individuals based upon a belief that those individuals may have
violated civil immigration laws. State and local law enforcement officers lack the legal
authority to enforce federal immigration laws, violations of which are civil in nature. Fair
and impartial policing means that law enforcement will not initiate an investigation into an
individual based solely upon information or suspicion that the individual lacks the proper
authorization or documentation to be in the United States. Accordingly, a fair and impartial
policing policy should prohibit officers from stopping, investigating, detaining, or
questioning an individual solely for determining whether that individual has the proper
authorization or documentation to be in the United States.

When investigating civil violations, law enforcement officers should never ask an
individual about the individual’s citizenship status. This prohibition generally applies to
the investigation of criminal offenses, as well. Law enforcement officers with reasonable
suspicion who are conducting an investigation should not inquire about a suspect’s
immigration status, unless it is relevant to the investigation. After a suspect has been
arrested for a criminal violation, however, a law enforcement officer may inquire about the
suspect’s citizenship status. Officers should not inquire about a complainant’s or witness’s

citizenship status.
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3. Training

Law enforcement officers should receive regular training on the harms of bias-based
policing and discrimination, the fair and impartial policing practices adopted by their
department, and the expectation that they report violations of fair and impartial policing
practices. In addition to other possible disciplinary action, diversity and sensitivity training
should be developed and required for officers who have had complaints of bias or

discrimination against them sustained.

4, Complaints And Discipline

Law enforcement agencies should take steps to facilitate receiving and reviewing
complaints related to biased policing. Officers should report allegations of biased policing,
racial profiling, discrimination, or an illegal stop or search to their supervisor. Members of
the public who wish to make a complaint of biased policing or discrimination against an
officer should be given the name of the officer’s immediate supervisor to facilitate making
the complaint. Supervisors who receive official complaints should follow their
department’s procedures for internal investigations. All complaints of biased policing,
formal or informal, should be reviewed.

Law enforcement agencies, in addition to providing additional training in diversity,
and fair and impartial policing, should impose discipline for violation of the fair and
impartial policing policies consistent with established department requirements. Law
enforcement agencies should also implement discipline for officers who have observed
violations of the department’s fair and impartial policing policies and failed to report those

violations.
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1. BODY-WORN CAMERAS

A. Introduction

The use of body-worn cameras is an option to be elected by each individual law
enforcement agency.'? “Every law enforcement agency that elects to equip its officers with
[body-worn cameras] shall adopt policies and procedures relating to the use of [body-worn
cameras] and the retention and destruction of data consistent with” RSA chapter 105-D.%3
If an agency elects to use body-worn cameras, the cameras shall be used only by officers
who are “in uniform,”** and any recordings or data taken by the camera, along with the
camera itself and any other equipment associated with the use of the camera, are the
property of the law enforcement agency.® For purposes of RSA chapter 105-D, the chapter
governing body-worn cameras, an officer is “in uniform” if the officer is “wearing any
officially authorized uniform,” or if the officer “is visibly wearing articles of clothing, a
badge, tactical gear, gun belt, a patch, or other insignia that he or she is a law enforcement
officer acting in the course of his or her duties.”*®

Recordings made with body-worn cameras in accordance with RSA chapter 105-D

do not violate the wiretap statute.'’

12 RSA 105-D:2, | (Supp. 2019).

13 RSA 105-D:2, I (Supp. 2019).

14 RSA 105-D:2, IV (Supp. 2019).

15 RSA 105-D:2, Il (Supp. 2019).

16 RSA 105-D:1, 111 (Supp. 2019).

17 RSA 570-A:2, 11(m) (Supp. 2019).
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B. When The Camera Must Be Used

Officers must activate their body-worn cameras “and start recording upon arrival on

scene of a call for service or when engaged in any law enforcement-related encounter or

activity.”*8 These activities include, but are not limited to:

Traffic stops;
Pedestrian stops;
Arrests;
Searches;
Interrogations;
Investigations;
Pursuits;

Crowd control;
Traffic control;

Non-community caretaking interactions with an individual while on
patrol;

Any time the officer is enforcing the law; and
The activation of lights and siren, if required by policy.

Once the officer activates the body-worn camera, he or she must continue recording

“until the event is completed” or until deactivation is otherwise required by law.® If, for

some reason, the recording is interrupted or there is a malfunction, the reason the recording

is not complete must be documented in the officer’s report.?

18 RSA 105-D:2, V (Supp. 2019).
19 RSA 105-D:2, X (Supp. 2019).
20 RSA 105-D:2, XI (Supp. 2019).
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During encounters with the public, officers must inform individuals that they are
being recorded as soon as it is practical to do so.? If an officer does not do so, the officer

must note in the report why the notification was not given.?

C.  When People Have The Right Not To Be Recorded

There are several situations in which people must be informed that the body-worn
camera is recording, and given the option to have the camera deactivated. In those
circumstances, the officer must inform the person of that option. If the person then wishes
not to be recorded, the officer must deactivate the camera and document the reason why no

recording was made in the report connected to the incident.?®

1. Interviews With Crime Victims

Below are a few of the main requirements set forth in RSA 105-D:2 relative to law
enforcement officers interactions while interviewing victims of crime while wearing body-
worn cameras.

¢ No interview with a crime victim shall be recorded, unless the victim has
given “express consent” “before the recording is made.”

e All recordings of victim interviews “shall be consistent with the New
Hampshire attorney general’s model protocol for response to adult sexual
assault cases, the New Hampshire attorney general’s domestic violence
protocol for law enforcement, the New Hampshire attorney general’s
stalking protocol for law enforcement, and the New Hampshire attorney
general’s child abuse and neglect protocol, as applicable.”®* These
protocols can be found at the following website:

https://www.doj.nh.gov/criminal/victim-assistance/protocols.htm.

e However, the rule prohibiting interviews with crime victims may be
waived by the head of the law enforcement agency “when the parent or

2L RSA 105-D:2, VIII (Supp. 2019).
22 RSA 105-D:2, VIII (Supp. 2019).
2 RSA 105-D:2, V, IX (Supp. 2019).
24 RSA 105-D:2, VII(d) (Supp. 2019).


https://www.doj.nh.gov/criminal/victim-assistance/protocols.htm
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legal guardian is the subject of the investigation to which a juvenile is a
victim or witness.”?

2. Anonymous Reporters Of Crimes

Below are a few of the main requirements set forth in RSA 105-D:2 relative to law
enforcement officers interactions while taking anonymous reports of crimes while wearing

body-worn cameras.

e The officer must, “as soon as practicable,” ask the person if the person
wants to be recorded on the body-worn camera.

e |f the person does not wish to be recorded, the officer must deactivate the
camera.?®

3. Anyone Having A Reasonable Expectation Of Privacy

Below are a few of the main requirements set forth in RSA 105-D:2 relative to law
enforcement officers interactions with persons who have a reasonable expectation of
privacy.

e Any person may decline to be recorded anywhere the person has a
reasonable expectation of privacy, such as a residence, a restroom, or a
locker room.?’

e If the person does not wish to be recorded, the officer must deactivate the
camera.

e If the person does not wish to be recorded, “any images shall, as soon as
practicable, be permanently distorted or obscured.”?®

e However, a citizen may not decline to be recorded if the recording is being
made while the officer is “executing an arrest warrant, or a warrant issued
by a court, or the officer is in the location pursuant to a judicially-
recognized exception to the warrant requirement.”?°

% RSA 105-D:2, VII(d) (Supp. 2019).
26 RSA 105-D:2, VII(e) (Supp. 2019).
27 RSA 105-D:2, IX (Supp. 2019).
28 RSA 105-D:2, IX (Supp. 2019).
29 RSA 105-D:2, IX (Supp. 2019).
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D. When The Camera Shall Not Be Used

“Recordings shall be specific to an incident,” and “[o]fficers shall not
indiscriminately record entire duties or patrols.”*® Body-worn cameras shall not be used to

record:

e “Communications with other police personnel except to the extent such
communications are incidental to a permissible recording.”

e Communications with officers working undercover or confidential
informants, “unless expressly directed to be included as part of the
investigation.”

e Strip searches and body-cavity searches.

e “While on the grounds of any public, private, or parochial elementary or
secondary school, except when responding to an imminent threat to life
or health or a call for service.”

e “When on break or otherwise engaged in personal activities.”

e Whenever the officer believes that there is an explosive device that could
be triggered by electrostatic interference from the body-worn camera.3!

e When the officer is simply completing paperwork.

e When the officer is performing community caretaking functions,3> % i.e.,
“an articulable act unrelated to the investigation of a crime.”**
Community caretaking functions include:

e Participating in town halls or other community outreach;
e Helping children find their parents;

e Providing death notifications;

e Giving directions or other assistance to people; and

e Performing in-home or hospital well-being checks on the sick,
elderly, or persons presumed missing.3®

30 RSA 105-D:2, VI (Supp. 2019).
31 RSA 105-D:2, VII (Supp. 2019).
32 RSA 105-D:2, V (Supp. 2019).
3 RSA 105-D:1, VI (Supp. 2019).
3 RSA 105-D:1, 1l (Supp. 2019).
% RSA 105-D:1, 1l (Supp. 2019).
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E. Use And Disclosure Of Recordings

Any recordings made with body-worn cameras “shall be for law enforcement
purposes only.”*® “Recordings shall not be divulged or used by a law enforcement agency
for any commercial or other non-law enforcement purpose.”’ Access to the recordings
“shall be authorized by the head of the law enforcement agency,” and only for purposes
allowed under RSA chapter 105-D.38

No one, including law enforcement officers, “shall edit, alter, erase, delete,
duplicate, copy, subject to automated analysis or analytics of any kind, including but not
limited to facial recognition technology, share, display, or otherwise distribute in any
manner any body-worn camera recordings or portions thereof,” unless authorized by RSA
chapter 105-D, except that a still image may be taken from a recording and distributed “to
help identify individuals or vehicles suspected of being involved in a crime.”%®

Any recording made by a body-worn camera is exempt from the public records law,
RSA chapter 91-A, except when the recording depicts:

e Any restraint or use of force by a law enforcement officer; or

e The discharge of a firearm; or

e An encounter in which there is an arrest for a felony.*°
However, even these recordings will be exempt from disclosure under the public records

law if releasing the recording would “constitute an invasion of privacy’ or the recording is
y

exempt under a different provision of the law.*

3% RSA 105-D:2, X111 (Supp. 2019).
37 RSA 105-D:2, XV (Supp. 2019).

38 RSA 105-D:2, XIII (Supp. 2019); see also RSA 105-D:2, XIV (Supp. 2019) (allowing for the restriction
of access of officers involved in officer-involved shootings and suspected wrongdoings).

39 RSA 105-D:2, XII (Supp. 2019).
40 RSA 91-A:5, X (Supp. 2019).
1 RSA 91-A:5, X (Supp. 2019).



F. Storage And Retention Of Recordings

“All recordings shall be securely stored no later than the end of each shift, or as soon
thereafter as is reasonably practicable, in conformity to the most recent security policy” of
the Criminal Justice Information Services (CJIS) division of the Federal Bureau of
Investigation (FBI).*? If an agency uses a third party to store its recordings, there are
statutory restrictions on what that third party may do with the recordings.*® Furthermore,
no party “shall subject any recording to analysis or analytics of any kind, including without
limitation facial recognition technology and data mining.

In all cases, recordings must be retained for a minimum of thirty days.* However,

244

recordings must be retained for a minimum of three years if:

The recording includes images involving an officer’s use of deadly force
or deadly restraint; or

The recording includes images involving the discharge of a firearm,
except for the destruction of an animal; or

The recording includes images involving death or serious bodily injury;
or

Within thirty days of the encounter, the police department has received a
complaint regarding the encounter recorded by the camera; or

The recording is “evidence in a civil or criminal case or as part of an
internal affairs investigation or as part of an employee disciplinary
investigation”;*® or

By law, administrative rule, or court order, the recording is connected to
ongoing litigation, in which case the recording will be retained for as long
as it is required.*’

2 RSA 105-D:2, XV (Supp. 2019).
3 RSA 105-D:2, XV (Supp. 2019).
4 RSA 105-D:2, XV (Supp. 2019).
% RSA 105-D:2, XVI (Supp. 2019).
% RSA 105-D:2, XVI(b) (Supp. 2019).
4T RSA 105-D:2, XVII(a) (Supp. 2019).
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The chief of a law enforcement agency may also order the recording retained if it is
to be used as a training tool. In that case, either all images of people and license plate
numbers must be “permanently deleted, distorted, or obscured,” or all persons in the
recording must be given “an opportunity in writing to decline to have” their images and
vehicle license plate numbers used. After the necessary deletions and edits are made, the
recording “may be viewed solely by officers for training purposes only.”*®

Any unauthorized recordings made with body-worn cameras “shall be immediately
destroyed,” and they “shall not be admissible as evidence in any criminal or civil legal or
administrative proceeding, except in a proceeding against an officer for violating” RSA
chapter 105-D.* If a recording is used in such a proceeding, it must be destroyed
immediately after the proceeding and all available appeals have ended.>°

In all other cases, recordings shall be retained for a maximum of 180 days.*!

4 RSA 105-D:2, XVII(b) (Supp. 2019).
4 RSA 105-D:2, XVIII (Supp. 2019).
50 RSA 105-D:2, XVIII (Supp. 2019).
1 RSA 105-D:2, XVI (Supp. 2019).
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V. THE USE OF PHYSICAL FORCE

A. Introduction

The law specifically defines when it is permissible to use physical force in self-
defense, in defense of another, and in the course of law enforcement activities. If anyone,
including a law enforcement officer, uses physical force in a situation or manner that is not
authorized by law, that person could be subject to criminal liability. A police officer could
also face civil liability for the wrongful use of force. However, certain circumstances
defined by law permit a person to use force against another, and thus, this permission
“constitutes a defense to any offense.” For these reasons, it is important that law
enforcement officers understand the law governing the permissible use of force against
another.

The use of force is governed, in large part, by two statutes: RSA 627:4 and RSA
627:5. In general, the law concerning the use of force against another is divided into two
categories: (1) the use of physical force by civilians, and (2) the use of physical force by
law enforcement officers. Police officers have the same right to use force as civilians, but
may also use force under some circumstances when a civilian could not legally do so.

The law also differentiates between the use of deadly force and the use of
non-deadly force. The term “deadly force” includes any assault or confinement that a
person commits with the purpose of causing death or serious bodily injury, or which the
person knows will create a substantial risk of death or serious bodily injury.%3 It specifically
includes the act of purposely firing a firearm in the direction of another person or at a
vehicle that the shooter believes is occupied, provided that the firearm is capable of causing

death or serious bodily injury.>* The term “non-deadly force” covers any type of force that

52 RSA 627:1 (2016).
53 RSA 627:9, 11 (2016).
5 RSA 627:9, 11 (2016).
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does not rise to the level of deadly force.>® Non-deadly force covers a wide range of
conduct, including:

e Producing or displaying a weapon;>®

e Using an electro-muscular disruption weapon, such as a Taser;

e (Grabbing a person’s wrist;

e Handcuffing a person; and

e Using oleoresin capsicum (OC) spray to subdue a person.

The use of force against another is justified only if it is supported by a reasonable

belief that the force was necessary under the circumstances. In practical terms, that means
if a law enforcement officer uses force against another in the course of the officer’s duties,
a review of the officer’s conduct will include looking at the immediate circumstances
surrounding the incident to determine whether the officer actually believed that force was
necessary and, if so, whether that belief was reasonable.

Whether the use of force against another person is justified in a particular situation
is highly dependent on the specific circumstances. For example, the reasonableness of the
use of force will depend on such factors as:

e The nature of the threat;

e The relative size and physical condition of the assailant and the person
using force;

e Whether there were other people present;

e The location; and

e Whether the person using force had any viable alternatives.

It is not possible to establish any bright-line rules about when the use of force is
warranted. Rather, as discussed above, the reasonableness of any use of force by an officer
will require consideration of the immediate circumstances surrounding the incident. The

examples that follow are generic, and do not address the multitude of circumstances that

55 RSA 627:9, IV (2016).
5 RSA 627:9, IV (2016).
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an officer may be presented with. These examples are offered solely to illustrate the various

legal principles. They should not be used as definitive guides to when force may be used.

B. The Right Of Civilians To Use Non-Deadly Force
1. Non-Deadly Force In Defense Of A Person

The law permits civilians to use non-deadly force against others in order to defend
themselves or others from what they reasonably believe to be the imminent use of unlawful
non-deadly force.>” The threat of force being defended against must be imminent.>® In other
words, the person acting in self-defense must reasonably believe that the other person is
actually about to use force. Additionally, the degree of force should not be any greater than

what is reasonably necessary to fend off the threatened or actual force.

2. Non-Deadly Force In Defense Of Premises

A person may use non-deadly force against another—to the extent the person
reasonably believes it is necessary—to prevent or terminate the commission of a criminal
trespass” upon a premises.>® However, this is permissible only if the person using the force

possesses or controls the property, or is privileged or licensed to be on the property.®°

3. Non-Deadly Force In Defense Of Property

A civilian may use non-deadly force against another when the person reasonably
believes it is necessary to prevent an unlawful taking of his or her property, to retake his
or her property immediately after its taking, or to prevent criminal mischief. The amount

of force must be reasonable under the circumstances.®!

57 RSA 627:4, | (2016).
58 RSA 627:4, | (2016).
59 RSA 627:7 (2016).
5 RSA 627:7 (2016).
61 RSA 627:8 (2016).
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4. Non-Deadly Force By Merchants

The law permits a merchant, or the merchant’s agent, such as an employee or
security guard, to detain a person on the premises when there are reasonable grounds to
believe that the person has committed the crime of willful concealment. The manner of
detention must be reasonable, and the person may be detained only so long as it is necessary
to turn the person over to the police.®?

The law also permits the owner of a movie theater, or the owner’s agent, to detain a
person when there are reasonable grounds to believe that the person was engaged in
unauthorized recording, as defined in RSA 644:19, in the theater. The manner of detention
must be reasonable, and the person cannot be held longer than is necessary to surrender the

person to the police.®

5. Non-Deadly Force By County Fair Security Guards

A county fair security guard is authorized to detain any person that the guard has
reasonable grounds to believe committed a violation of New Hampshire law on the
premises of the county fair association. The manner of detention must be reasonable and
last only so long as is necessary to surrender the person to law enforcement.®* This
provision does not apply, unless the security guard has completed the part-time officer

training.%®

62 RSA 627:8-a, | (2016).
63 RSA 627:8-a, 11 (2016).
4 RSA 627:8-b, I (Supp. 2019).
8 RSA 627:8-b, Il (Supp. 2019).
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6. Non-Deadly Force By Persons With Special Responsibilities

The law permits certain people with special responsibilities to care for others to use
physical force when necessary to meet those responsibilities. For example:

e A parent, guardian, or other person “responsible for the general care and
welfare of a minor is justified in using force against such minor when and
to the extent that he reasonably believes it necessary to prevent or punish
such minor’s misconduct.”%®

e A teacher is permitted to use necessary force against a minor when the
minor is creating a disturbance or refuses to leave the premises.®’

7. Non-Deadly Force As A Warning

It is not a crime to respond “to a threat which would be considered by a reasonable
person as likely to cause serious bodily injury or death to the person or to another by
displaying a firearm or other means of self-defense with the intent to warn away the person

making the threat.”®®

8. Limitations On The Right Of Civilians To Use Non-Deadly Force
a. Provocation

The use of non-deadly force against another will not be justified if the person using
force in self-defense (“the actor”) provoked the other person into using non-deadly force,
and the actor did so with the purpose of creating a situation where the actor could respond

with force and cause physical harm.®°

% RSA 627:6, | (Supp. 2019).

67 RSA 627:6, 11(a) (Supp. 2019).

88 RSA 627:4, Il-a (2016).

89 RSA 627:4, 1(a) (2016); see State v. Gorham, 120 N.H. 162, 164 (1980).
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b. Initial Aggressor

The use of non-deadly force against another will not be justified if the actor was the
initial aggressor.”® However, if, after the initial act of aggression, the actor withdraws from
the encounter and effectively communicates to the other party that he is doing so, but the
other person continues to use or threatens to use unlawful, non-deadly force, then the actor

may be justified in responding with non-deadly force.”

C. Combat By Mutual Consent

Self-defense is not justified when “[t]he force involved was the product of a combat
by agreement not authorized by law.”’?> Combat “authorized by law” appears to refer to
collegiate wrestling, sanctioned professional boxing, and other legitimate forms of physical

combat.
C.  The Right Of Civilians To Use Deadly Force

1. Imminent Use Of Unlawful Deadly Force

A civilian is entitled to use deadly force against another person when he or she
reasonably believes that the other person is about to use unlawful, deadly force against him

or her or a third person.”™

2. Use Of Unlawful Force During A Burglary

A civilian is entitled to use deadly force against another person when he or she
reasonably believes that the other person is likely to use any unlawful force against a person

present while committing or attempting to commit a burglary.™

70 RSA 627:4, 1(b) (2016).
7L RSA 627:4, 1(b) (2016).
72 RSA 627:4, 1(c) (2016).
73 RSA 627:4, 11(a) (2016).
74 RSA 627:4, 11(b) (2016).



43

3. To Prevent A Kidnapping Or Forcible Sex Offense

A civilian is also permitted to use deadly force against another person when he or
she reasonably believes that the other person is committing or about to commit kidnapping

or a forcible sex offense.”

4, To Prevent A Felony Within The Actor’s Dwelling

A civilian is entitled to use deadly force against another person when he or she
reasonably believes that the other person is likely to use any unlawful force in the
commission of a felony against the civilian within the civilian’s dwelling or its curtilage.’
However, this applies only if the assailant is an intruder. It does not apply if the assailant

is someone who also lives in the dwelling.””

5. Limitations On The Right of Civilians To Use Deadly Force
a. The Duty To Retreat

A person cannot lawfully use deadly force in self-defense if the person knows that
he or she can retreat from the encounter with complete safety.”® However, retreat is not
required, and deadly force may be used in self-defense, if the person “is within his or her
dwelling, its curtilage, or anywhere he or she has a right to be, and was not the initial
aggressor.”"®

There is also no duty to retreat when the actor is a law enforcement officer or a

person assisting a law enforcement officer at the officer’s direction.®

75 RSA 627:4, 11(c) (2016).

76 RSA 627:4, 11(d) (2016).

T State v. Warren, 147 N.H. 567, 570 (2002).
78 RSA 627:4, 111(a) (2016).

79 RSA 627:4, 111(a) (2016).

8 RSA 627:4, I11(d) (2016).
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b. The Actor Has Provoked The Use Of Force

The use of deadly force is not justified when the actor has provoked another person
into using deadly force, and did so with the purpose of creating an opportunity to use deadly

force against the person and cause death or serious bodily harm.8% 82

D. The Use of Non-Deadly Force By Law Enforcement Officers

There are some circumstances in which a law enforcement officer is justified in
using physical force against another, but a civilian is not. A law enforcement officer is
justified in using non-deadly force against other persons:

when and to the extent that he [or she] reasonably believes it necessary to
effect an arrest or detention or to prevent the escape from custody of an
arrested or detained person, unless he [or she] knows that the arrest or
detention is illegal, or to defend himself [or herself] or a third person from
what he [or she] reasonably believes to be the imminent use of non-deadly
force encountered while attempting to effect such an arrest or detention or
while seeking to prevent such an escape.®

E. The Use Of Deadly Force By Law Enforcement Officers

A law enforcement officer is justified in using deadly force against other persons
when, and to the extent that, the officer reasonably believes it is necessary to accomplish
the following:

e To defend himself or herself or a third person from what the officer
reasonably believes is the imminent use of deadly force.84

e To effect an arrest or prevent an escape. A law enforcement officer is
justified in using deadly force against another when the officer reasonably

81 RSA 627:4, 111(c) (2016).

8 RSA 627:4, 111(b) (2016) and RSA 627:4, 111(c) (2016) set out two additional limitations on the use of
deadly force, neither of which arises with any degree of frequency: when the actor can surrender property
to a person asserting a right thereto, and when the actor can comply with a demand that the actor abstain
from performing an act the actor is not obliged to perform.

8 RSA 627:5, | (2016).
8 RSA 627:5, 11(a) (2016).
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believes such force is necessary to effect the arrest of, or prevent the
escape from custody of, a person, if the officer reasonably believes the
person:

e Committed or is committing a felony involving the use of force
or violence;® or

e Isusing a deadly weapon in attempting to escape; or

e |s otherwise indicating that he or she is likely to seriously
endanger human life or inflict serious bodily injury, unless he
or she is apprehended without delay.%®

Before an officer can use deadly force to effect an arrest or prevent an escape,
however, the officer must make reasonable efforts to advise the person that he or she is a
law enforcement officer and is attempting to make an arrest. The officer must also have
reasonable grounds to believe that the person is aware of these facts.?’

RSA 627:5, VIII, states that “[d]eadly force shall be deemed reasonably necessary .
. . whenever the arresting law enforcement officer reasonably believes that the arrest is
lawful and there is apparently no other possible means of effecting the arrest.”®® This
paragraph seems to suggest that there are no limitations on the use of deadly force to effect
an arrest. However, the United States Supreme Court has held that it is unconstitutional to
use deadly force to arrest or prevent the escape of a suspect if the suspect poses no
immediate threat of harm to the officer or others. The Court’s holding raises some question
as to the constitutionality of RSA 627:5, VI11.8° Accordingly, officers should not rely upon
RSA 627:5, VIII, and should use deadly force to effect an arrest or prevent an escape only
under the circumstances discussed in the previous section to defend himself or herself or a

third person from what the officer reasonably believes is the imminent use of deadly force.

85 «A reasonable belief that another has committed an offense means such belief in facts or circumstances
which, if true, would in law constitute an offense by such person. If the facts and circumstances reasonably
believed would not constitute an offense, an erroneous though reasonable belief that the law is otherwise
does not make justifiable the use of force to make an arrest or prevent an escape.” RSA 627:5, VI (2016).

8 RSA 627:5, 11(b)(1) (2016).

87 RSA 627:5, 11(b)(2) (2016).

8 RSA 627:5, VII (2016).

8 Tennessee v. Garner, 471 U.S. 1, 11 (1985).
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On July 16, 2020, the Governor signed a criminal justice reform bill. The bill
prohibits law enforcement officers from using chokeholds, unless an officer believes such
use is necessary to defend himself or herself or a third person from what he or she
reasonably believes is the imminent use of deadly force. This law took effect immediately
on July 16, 2020.°° Additionally, the criminal justice reform bill also requires law
enforcement officers to report misconduct by other law enforcement officers. Such reports
must be made in writing immediately or as soon as is practicable after observing the
misconduct. As used in the bill, the term “misconduct” means assault, sexual assault,
bribery, fraud, theft, tampering with evidence, tampering with a witness, use of a
chokehold, or excessive and illegal use of force as defined by the New Hampshire criminal

code. This law goes into effect on January 1, 2021.%*

F. The Right Of Civilians To Use Force When Acting At The Direction Of A
Police Officer

Under certain circumstances, a civilian may be justified in using force against

someone in response to a law enforcement officer’s request for assistance.

1. The Use Of Non-Deadly Force

When a police officer requests a civilian to assist in arresting someone or preventing
someone’s escape from custody, that civilian may use non-deadly force when and to the
extent necessary to carry out the officer’s directions.%> However, the use of force is not

permissible if the civilian believes the arrest is illegal.

9 See House Bill 1645,
http://gencourt.state.nh.us/bill_status/bill Text.aspx?sy=2020&id=1264&txtFormat=pdf&v=current (last
visited Oct. 5, 2020).

91 See House Bill 1645,
http://gencourt.state.nh.us/bill_status/bill Text.aspx?sy=2020&id=1264&txtFormat=pdf&v=current (last
visited Oct. 5, 2020).

%2 RSA 627:5, 111(a) (2016).



http://gencourt.state.nh.us/bill_status/billText.aspx?sy=2020&id=1264&txtFormat=pdf&v=current
http://gencourt.state.nh.us/bill_status/billText.aspx?sy=2020&id=1264&txtFormat=pdf&v=current
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2. The Use Of Deadly Force

When complying with a law enforcement officer’s request to assist in arresting
someone or preventing a person’s escape, a civilian is permitted to use deadly force if he
or she reasonably believes such to be necessary to defend himself or herself or a third
person from what he or she reasonably believes to be the imminent use of deadly force, or
the officer directs the civilian to use deadly force and the civilian believes the officer would

be permitted to use deadly force under the circumstances.®

G.  The Right Of A Civilian, Acting On His Or Her Own, To Use Force To Arrest
Or Prevent Escape From Custody
A civilian, acting on his or her own, is justified in using non-deadly force against
another if the civilian reasonably believes that the person has committed a felony, the
person has in fact committed a felony, and the civilian believes the use of force is necessary

to arrest or prevent that person’s escape from custody.%

H.  Investigation Of An Officer’s Use Of Deadly Force

Law enforcement officers are granted special authority to use deadly force in the
course of their duties. With this special authority comes the expectation that officers will
be accountable for their use of deadly force. The Attorney General, as the chief law
enforcement officer for the State, has a responsibility to ensure that whenever a law
enforcement officer uses deadly force, that officer’s actions were in conformity with the
law. %

In keeping with that responsibility, the Attorney General has established a protocol
for the investigation of use-of-deadly-force incidents. The protocol applies in any situation

when an officer has used deadly force during the course of the officer’s duties and a person

% RSA 627:5, I11(b) (2016).
% RSA 627:5, IV (2016).
% RSA 7:6 (2013); RSA 21-M:3-b (Supp. 2019).
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is injured, even if the subject of the deadly force survived. It also applies when death results
from an officer’s use of non-deadly force. The protocol explains the investigative process
that will be followed, thereby assisting officers in understanding the process in the event

they are involved in a deadly-force incident. See Officer Deadly Force Investigation

Protocol, page 415.
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V. PREPARATION AND EXECUTION OF A SEARCH WARRANT

A. Introduction

Absent an exception to the warrant requirement,® police officers may not conduct
a search® without a properly authorized warrant supported by probable cause. Courts
strongly favor searches conducted pursuant to a warrant. When reviewing the legality of a
search warrant, reviewing courts are highly deferential to the probable cause determination
made by the issuing judge.®® They are not required to extend the same level of deference
to police officers when reviewing the legality of a warrantless search. Therefore, it is good
practice to obtain a warrant prior to conducting a search when feasible, even if there may

be an applicable exception to the warrant requirement.

B. The Probable Cause Standard

A search warrant cannot be issued unless the issuing judge determines there is
probable cause to search. Probable cause exists if a person of ordinary caution would
justifiably believe that what is sought will be found through the proposed search and will
aid in a particular apprehension or conviction.® There are three basic elements to a finding
of probable cause to search:

e Probable cause to believe that a crime has been committed;

e Probable cause to believe that evidence of that crime exists; and

e Probable cause to believe that the evidence will presently be found in a
particular location.

% See Chapter VI, The Law of Warrantless Searches.

% For a discussion of the legal definition of a search, see Chapter V1, pages 81-85 (Definition Of A Search
section).

% See State v. Jaroma, 128 N.H. 423, 428 (1986) (noting that search warrants are preferred and that close
guestions of probable cause will be decided in favor of the legality of searches when conducted pursuant to
a warrant).

% N.H. Const. pt. I, art. 19; State v. Doe, 115 N.H. 682, 685 (1975).
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The judge makes a probable cause determination based upon the information set
forth in the search warrant application and supporting affidavit. The mere fact that a person
has been indicted for a crime, standing alone, is insufficient to establish probable cause for

the issuance of a search warrant.1%

C. General Types Of Evidence For Which Search Warrants May Be Obtained

Before issuing a warrant, the judge must be convinced there is a substantial
likelihood that either:

e Contraband or evidence of a crime will presently be found in the location
or on the person identified in the warrant application; or

e If not contraband or evidence of a crime, the evidence sought will aid in
the apprehension of a criminal or prosecution of a crime.%

If the basis of the warrant is challenged, the trial court will review whether, given
all the circumstances set forth in the affidavit, the issuing judge had a substantial basis for
concluding that there was a fair probability that contraband or evidence of a crime would

be found in the particular place described in the warrant.?

D.  Applying For Search Warrants
1. Overview

A search warrant can be issued by any neutral and detached New Hampshire circuit
or superior court judge.'% It may be issued, upon application, to any sheriff, deputy sheriff,
state police officer, or municipal police officer in New Hampshire.1%* A search warrant is
valid statewide, so an officer may apply to any judge within the State. However, in most

instances, it is preferable to file the application with a judge whose court has jurisdiction

100 State v. Kellenbeck, 124 N.H. 760, 765-66 (1984).

101 State v. Cannuli, 143 N.H. 149, 151-52 (1998).

102 |n re Search Warrant for 1832 Candia Road, Manchester, New Hampshire, 171 N.H. 53, 56-57 (2018).
103 RSA 595-A:1 (2001).

104 RSA 595-A:2 (Supp. 2019); RSA 595-A:3 (2001).
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over the location to be searched, or who resides close to that location. This practice makes

it easier in the event a supplemental warrant or clarifying order must be obtained.

2. Territorial Jurisdiction

With one exception discussed below relating to electronic evidence,'% a court can
only issue a warrant for a search to be conducted within the territorial limits of the State.
A court has the authority to authorize a search of any building or place located within the
State. It may also issue a warrant for any person, vessel, or vehicle, even if its location is

presently unknown, provided it is found within the State.'%

3. Evidence That May Be Obtained By Warrant

Law enforcement officers may apply for a warrant to search for and seize any
property that is:
e Stolen, embezzled, or fraudulently obtained,;

e Designed or intended for use or which is or has been used as the means
of committing a criminal offense;

e Contraband; or

e Evidence relating to the crime identified in the search warrant
application. o’

Moreover, in addition to all sorts of “conventional” evidence, such as drugs and
drug paraphernalia, phones, electronic devices, child sexual abuse images, financial
records, and photographs of private locations, etc., a search warrant can be used to obtain

blood, saliva, and hair from a person.1%

105 See pages 74-75 (Searching For Electronic Evidence).
106 RSA 595-A:2 (Supp. 2019).

107 RSA 595-A:1 (2001).

108 State v. Doe, 115 N.H. 682, 684-86 (1975).
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4. The Application Process In Detail

The application process for obtaining a search warrant is fairly straightforward. The
applicant (law enforcement officer) must submit a completed application form and
supporting affidavit to a judge for review, either in person, by fax, or electronic
transmission.'®® The affidavit must be sworn to under oath. If the application documents
have been submitted by fax or electronic transmission, the oath may be administered by
the judge telephonically or electronically, and may include an electronic signature.*°

If the judge has questions or requires additional information from the applicant, the
judge is permitted to take oral testimony from the applicant under oath. Any supplemental
information that the judge considers, which is not contained in the application or affidavit,
must be documented in writing and attached to the application.*'! This is critical because
when a court reviews a search warrant in response to a motion to suppress, the court can
only consider the information set forth in the search warrant application and any other
attached documentation to determine whether the warrant was supported by probable
cause. It cannot consider any information that might have been provided orally to the
issuing magistrate, unless that information was documented.*2

The court will issue one original signed warrant. The warrant may be issued by fax
or in person. The officer in charge of the search should retain this document as it will need
to be filed with the designated court, along with a completed return, following completion
of the search. Copies of the warrant should be made for the agency file and for each person
and location identified in warrant.

If the warrant application documents were submitted by fax or electronic

transmission, the requesting agency must forward the original documents to the issuing

109 RSA 490:27-a (2010).

110 RSA 490:27-a (2010).

111 RSA 595-A:4 (2001); RSA 490:27-a (2010).
112 State v. Canelo, 139 N.H. 376, 382 (1995).
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judge by the next business day.'*® The issuing judge is required to file the application form,
supporting affidavit, and notes of supplemental testimony with the court where the warrant
return is to be filed.'* As a general practice, if applying for the search warrant in person,
the applicant should make a copy of the search warrant application form and supporting

affidavit before submitting them to the court.

5. Securing The Premises Or Detaining Persons To Be Searched While
Obtaining A Warrant

Because the search warrant application process takes some time, there may be
circumstances when it is necessary to temporarily secure a dwelling or other location to
protect any potential evidence pending the issuance of the warrant. If, for example, while
law enforcement officers are in the process of obtaining a search warrant for a particular
premises, the owner or resident of the premises seeks to enter the home, the officers may
prevent that person from entering. Note, however, that there is a fundamental difference
between securing or controlling the perimeter of a dwelling from the outside and entering
a dwelling in order to conduct a protective sweep and secure the premises from within.

Police may enter a dwelling without a warrant to secure it solely if they have an
objectively reasonable belief that evidence will be removed or destroyed, unless
preventative measures are immediately taken or if other exigent circumstances exist. If
such exigent conditions exist, the police have the authority to make a limited intrusion into
the premises to dispel the exigent circumstances by requiring persons inside to leave the
premises or, if necessary, by remaining inside with those persons until the warrant is
obtained. Police should make such intrusions as limited as possible and leave the premises
as soon as the threat to the evidence or other exigent circumstances are dispelled. If
necessary, officers are also authorized to bar a homeowner from entering his or her

residence pending the arrival of warrant.

113 RSA 490:27-a (2010).
114 RSA 595-A:4 (2001).
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Officers should make sure to document the circumstances in their report. This
should include how the premises was secured, the reasons why the exigent circumstances
were suspected, and any interactions with the detainees or occupants while the securing

took place.

E. Completing The Application Forms

There are several forms that must be presented to the judge when applying for a
search warrant, including a search warrant application and an accompanying affidavit in
support of the search warrant application. Both the application and affidavit must be
completed in full. The actual search warrant issued by a judge contains much of the same
information as is in the search warrant application and affidavit, and can be filled in before
the application packet is submitted to the judge. See Standard Application, Warrant, and
Return Forms, page 431.

While the search warrant application form includes a section for the applicant’s
affidavit, it is common practice for the affiant, the person writing the affidavit, to create
the affidavit as a separate document and to attach it to the application form. If that practice
is followed, the affidavit can be structured using the following form. See Affidavit Form,

page 435.

F. Writing The Affidavit

The affidavit is the written testimony of one officer. It is a key component of the
search warrant application because it sets out the factual basis for the warrant request. From
the information contained in an affidavit, the court will determine whether there is probable
cause to believe that:

e A crime has been committed;

e Evidence of the crime exists; and

e The evidence presently can found at the targeted location or in the
possession of the targeted individual.
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1. Use Separately Numbered Paragraphs

Separately numbered paragraphs are the best way to organize the information in the
affidavit. Each paragraph should deal with a separate subject matter, source of information,

or topic.

2. Identify The Source Of Information

The affidavit should specifically identify the source of every piece of information
contained in the document. If the information is based upon the affiant’s personal
knowledge or observations, it should be identified as such. For example:

e | went to the scene of the accident and observed . . .

e | have personal knowledge that John Doe is the owner of the gas station
located at 45 North Street.

e | know that cell phones are used by most members of the community, and
that their operation creates records retained by the cell phone’s service
provider.

If the information is derived from another person, the affidavit should identify the
source and state how that person obtained the information, i.e., by personal observation or
from another source. For example:

e | spoke to John Smith, who lives next door to the target house. Mr. Smith
told me that he saw the following . . .

e Portsmouth Police Officer Bob Smith informed me that he was
dispatched to a domestic call at 123 Maple Street and upon his arrival he
saw the following . . .

e Somersworth Police Officer David Jones told me that he spoke to Jane
Colby, who is a friend of the victim. Ms. Colby told Officer Jones the
following . . .

e | read a report written by Trooper Timothy Miller, which indicated the
following . . .



56

3. Establish The Credibility And Reliability Of The Sources

The affidavit must provide sufficient information from which the reviewing court
can assess the credibility of the person giving information and the reliability of that
information. The amount and type of information necessary will depend on the identity of
the particular source.

As a general rule, law enforcement officers are presumed to be a reliable source of
information. Similarly, the victim of a crime and any eye-witnesses to a crime are generally
considered reliable sources of information about the crime being investigated. “Absent
some indication that the witness may not be telling the truth, such as the clear presence of
bias, the police are not obligated to inquire into or to demonstrate the witness’
credibility.”11°

Similarly, information provided by concerned citizens—people who identify
themselves to the police and volunteer information—is generally presumed to be reliable.
The affidavit should include the person’s name and address and indicate whether the
person’s information was third-hand or based upon personal knowledge.

Information supplied by anonymous sources and confidential informants is
considered the most suspect. Officers may include information from such sources in an
affidavit, but they must include additional information in an affidavit to demonstrate the
credibility of the source and the reliability of the information. The types of information
typically used to demonstrate that include:

e Basis of Knowledge:

Whether the information is based on the informant’s personal knowledge
or third-hand accounts.

e Previous Track Record With Law Enforcement:

Whether the person has previously supplied accurate information to the
police. The information should be fairly specific; for example, the
number of times and types of investigations involved, whether it led to

115 State v. Corey, 127 N.H. 56, 59 (1985); See State v. Doe, 115 N.H. 682, 684-85 (1975).



arrests or successful prosecutions and, if not, how it was determined to be
accurate.

Statements Against Interest:

Admissions or other information provided by the informant that could
subject him or her to criminal liability.!® Although an admission of
criminal activity might appear to detract from the credibility of the
informant, it is indicative of the reliability of the informant’s information
because informants would be unwilling to provide false information
against a third person when part of that information also implicates
themselves.t’

Corroboration Of Informant Information:

Any evidence that confirms the accuracy of information provided by the
informant will assist in demonstrating its reliability; for example,
controlled drug buys with an identified drug dealer, telephone or other
types of records, statements from other individuals, or police
surveillance.''® Even corroboration of “innocent detail[s]” provided by
the informant can be important to bolster the credibility of the
informant.*1°

Keep in mind that the absence of additional information demonstrating
the veracity of an informant does not preclude a finding of probable cause
If other indications of reliability, such as corroborating observations made
by police officers, may be used to “supply the missing factors relative to
the informant and the informant’s information,” in determining whether
probable cause exists.!?°

Existence Of Cooperation Agreement:

Whenever an informant is providing information under a cooperation
agreement, that information must be included in the affidavit.

S7

116 State v. Davis, 133 N.H. 211, 213-14 (1990) (“we recognize that some degree of support accrues even
to an unnamed plea-bargaining informer who makes admissions against his own penal interest. . . . for he
thereby incurs the residual risk and opprobrium of having admitted criminal conduct”) (internal citations

omitted); State v. Hazen, 131 N.H. 196, 201 (1988).
117 State v. Hazen, 131 N.H. 196, 201-02 (1988).

118 State v. Caicedo, 135 N.H. 122, 125-26 (1991); State v. Carroll, 131 N.H. 179, 187 (1988).

119 State v. Davis, 133 N.H. 211, 213 (1990); State v. Hazen, 131 N.H. 196, 201 (1988).

120 State v. Fierley, No. 2008-0540, 2009 WL 10643719, at *1 (N.H. May 7, 2009) (citing State v. Silvestri,

136 N.H. 522, 525-26 (1992)).
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4. Establish Why There Is Reason To Believe Evidence Will Be Found At
The Targeted Location

It is not sufficient to demonstrate simply that a crime has been committed and the
suspect has some tie to the targeted location. An affidavit needs to demonstrate probable
cause to believe that:

e Evidence related to the crime exists; and

e That it will presently be found at the location to be searched.

Often, the description of the suspected criminal activity, by itself, will demonstrate
the likely existence of evidence, thus, satisfying the first prong of the probable cause
showing. For example, in a theft investigation, the victim may have provided a list of stolen
property; an assault victim may have provided the description of the perpetrator’s clothes
or the use of a particular weapon; or an informant may have described seeing marijuana in
the targeted location.

Another means of establishing the likelihood that particular evidence exists is
through the affiant’s training and experience. For example, an officer trained in drug
investigations can attest that drug dealers are known to keep ledgers, scales, cash, drug
paraphernalia, etc., in support of their dealings.*?* Similarly, officers trained in the
investigation of sexual/physical assaults can attest in their warrants, based upon training
and experience, that trace evidence is commonly transferred during an assault and
deposited on clothing.

Probable cause to believe that a person has committed a crime does not establish
probable cause to search all property belonging to that person.'?? The affidavit needs to
establish a logical link, or nexus, between the suspected criminal activity and the place
actually described in the warrant. The New Hampshire Supreme Court has held that
information establishing that a person is a drug dealer, standing alone, does not create

probable cause to believe that evidence of drug trafficking will be found in the person’s

121 State v. McMinn, 144 N.H. 34, 39 (1999); State v. Fish, 142 N.H. 524, 529-30 (1998).
122 State v. Maxfield, 121 N.H. 103, 106 (1981) (internal citations omitted).
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home.*?® There must be some additional information tying the criminal activity to the
residence, such as information that the suspect stores drugs in the residence, or sells drugs
from the residence, or that the suspect uses personal electronic devices to send illicit images
from the residence.?*

Because physical evidence can be moved or destroyed, it is not sufficient to
establish in the affidavit simply that the evidence sought was at the targeted location in the
past. Such information would be considered “stale” because it does not establish a
substantial likelihood that the evidence sought will be at the place described in the warrant
when the search warrant is executed.!?

Whether information is impermissibly stale, so as to not support a finding of
probable cause, will depend on the nature of the crime and the nature of the evidence
sought.*?® A lapse in time between the crime and the application and execution of the search
warrant is not enough on its own to negate a finding of probable cause, but will be
considered with all the other circumstances. For example, certain items, such as drugs,
liquor, or cash, are likely to be disposed of quickly, so probable cause to believe that these
items will be found at a given location diminishes rapidly over time. Other items are less
likely to be disposed of quickly and, therefore, probable cause to believe that these items

remain on the premises does not dissipate quickly. Such items include business records,'?’

123 State v. Silvestri, 136 N.H. 522, 527 (1992).

124 State v. Ball, 164 N.H. 204, 208 (2012).

125 See State v. Valenzuela, 130 N.H. 175, 192 (1987).
126 State v. Marcotte, 123 N.H. 245, 248 (1983).

127 State v. Marcotte, 123 N.H. 245, 248 (1983) (citing Andreson v. Maryland, 427 U.S. 463, 478-79 n.9
(1976) (3-month delay between illegal transactions and issuance of warrants for business records does not
render probable cause stale); (citing Matter of Independent Oil Products, Inc., 444 A.2d 291, 295 (Del.
Super. 1982) (finding probable cause to search for corporate records despite 18 to 26 month lapse between
alleged criminal activity and date of warrants)).
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child sexual abuse images, which tends to be “hoarded” by “collectors,”'?® guns,!?°
evidence stored on a computer, and certain types of trace evidence, which can be extremely
difficult for suspects to locate and destroy. Some illustrative examples follow:

e An informant’s observation of a suspect offering cocaine to guests at a
party in his home one night would not likely support probable cause to
believe that cocaine would be found in the target’s home several days
later because of the likelihood that the cocaine would have been
consumed. If, however, the informant said he purchased cocaine from the
target at the residence, that information may support probable cause to
believe that the target is storing drugs at the residence and evidence will
be found for a period of time after the sale.t%

e Information that a suspect committed a stabbing on a particular night
would likely support probable cause to believe that trace evidence of the
crime, i.e., blood and fiber evidence, would be found on the suspect’s
premises several days later.

e Evidence maintained on a computer will generally not become “stale” for
an indefinite period after it has been created because electronic evidence
in a computer is extremely difficult to completely erase or destroy.

e Where a suspect told an informant that prior to setting his business on fire
eleven months earlier, the suspect moved the business records to a
relative’s house, it was reasonable to conclude that he moved the records
to safeguard them and, because business records have an enduring value,
the records would likely still be located in the same place.!

e When the criminal activity involves an on-going course of conduct, as
opposed to a single transaction, there may be reasonable grounds to
believe that the evidence sought in the warrant will be found in the
specified location for an extended time after the last observation of
criminal activity.3?

128 State v. Kirsch, 139 N.H. 647, 650-51 (1995).

129 State v. Marcotte, 123 N.H. 245, 248 (1983) (probable cause to believe that defendant had gun in his
house had not dissipated four months later when the defendant had no reason to dispose of the gun quickly
after its purchase).

130 State v. Moreau, 113 N.H. 303, 307-08 (1973).
131 State v. Cannuli, 143 N.H. 149, 154 (1998).

132 State v. Grimshaw, 128 N.H. 431, 436 (1986) (information disclosed by an informant that he had
observed the defendant in possession of drugs on many occasions over a long period of time, and that he
had purchased drugs from the defendant, led to a reasonable inference that the defendant was a drug dealer
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5. Describe The Location Or Person To Be Searched

The person, place, vessel, or vehicle to be searched must be described with sufficient
specificity, both in the application and the warrant, to allow an officer to locate and identify
the intended target with reasonable effort. In general, the following should be sufficient:

e [faperson isthe intended target of the search, identify the person by name
and any known aliases. It is a good practice to include the person’s date
of birth, physical description, and address, if known.

e If the intended target is a vehicle or vessel, include a physical description,
license place number, and vehicle identification number (VIN) or serial
number.

e |f the targeted location is a single family home or building, include the
street address and a physical description, such as the color, number of
floors, and building material. The applicant may refer to distinctive
features such as the presence of a porch, swimming pool, and number or
sign affixed to the exterior. The physical description may be
supplemented with a photograph or information from property tax
records.

e |f the targeted location is in a multi-unit building, i.e., an apartment
building or office building, the application must identify the specific
unit(s) or room(s) for which there is probable cause to search. The unit
should be described by unit number, physical location, and any other
identifying features to include the layout of the interior, if known. For
example:

e Apartment 1-A of multi-unit apartment building located at 3
Spring Street in Smithville, the apartment being on the first
floor, in the southwest corner of the building, the entrance to
which is the second door on the left as you enter the common
hallway from the front entrance, and is designated by the
number “1-A” on the door.

e The business of U-Rent-It, located in a multi-unit strip mall at
28 East Street, Smithville. The business is in the third unit from
the left, looking at the mall from the parking lot, with a sign

and that there was probable cause to believe that drugs were kept at his home); State v. Moreau, 113 N.H.
303, 307-308 (1973) (holding that probable cause to believe that drugs would be present existed three days
after last controlled buy when evidence showed ongoing course of conduct).
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hanging in the front window that reads “U-Rent-It,” and a
number “28-C” on the front entrance.

e |f the target of the search is a property and there are out-buildings on the
property, those buildings should be specifically referred to in the
description of the property, provided there is probable cause to believe
that evidence may be found in them, or that suspect(s) have access to the
building and whether that access is exclusive.

6. Specifically Describe The Targeted Evidence

RSA 595-A:1 authorizes the issuance of search warrants for the following types of
property:

e Contraband;

e Stolen, embezzled, or fraudulently obtained property;

e Property designed or intended for use, or which is being or has been used
as the means of committing a criminal offense (“Instrumentalities”); and

e Property which is evidence relating to the crime(s) identified in the search
warrant.

The application, the affidavit, and the warrant must describe the property being
sought in as much detail as is practical.’®® The purpose of this requirement is to prevent
generalized searches and to limit, to the extent possible, the amount of discretion the
executing officers have in deciding what they can seize.*** A failure to include the specific
description of the evidence sought in the body of the warrant itself, and not merely in the
supporting documents, will likely be fatal to the validity of the warrant either partially or
in its entirety.'® Use descriptive criteria for distinguishing the items sought which will

have evidentiary significance.®

133 See RSA 595-A:2 (Supp. 2019); Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 325 (1979).

134 State v. Tucker, 133 N.H. 204, 206-07 (1990).

135 Groh v. Ramirez, 540 U.S. 551, 556-57 (2004); State v. Folds, 172 N.H. 513, 520 (2019).

136 State v. Page, 172 N.H. 46, 54-55 (2019) (citing State v. Tucker, 133 N.H. 204, 206-07 (1990)).
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The level of specificity required in a warrant depends on the type of evidence that
is sought.®*” As a general rule, generic descriptions are inadequate whenever it is
reasonably possible for the police to use descriptive criteria to distinguish objects with

evidentiary significance from similar items that have no such value.

a. Contraband

Where the targeted items are contraband, things that are illegal to produce or

possess, a fairly general description of the items should suffice. For example, a generic

2 [13 29 [13

description such as “controlled drugs,” “marijuana,” “counterfeit recordings,” or
“automatic weapons” would likely be sufficient because all items fitting any of those

descriptions would be illegal.**®

b. Stolen, Embezzled, Or Fraudulently Obtained Property

Because items that could fall into this category are not necessarily contraband until
they have been illegally acquired, they must be described with more specificity in the
warrant, so that officers executing the warrant can distinguish the targeted items from those
legally obtained. To the extent possible, the warrant should include a specific physical
description of each piece of property, as well as any identifying features, such as a serial
number, brand name, size, and distinctive marks. In some cases, it may be helpful to attach
a photograph or drawing to the affidavit and warrant.

If the targeted items can only be described generically, and are likely to be found
alongside similar items that have not been illegally obtained (i.e., illegal fireworks being
sold alongside legal fireworks), the affidavit must establish probable cause to believe that
a large collection of the targeted items will be present. This requirement increases the

likelihood that any items seized pursuant to the warrant are, in fact, illegal.**°

187 State v. Salsman, 112 N.H. 138, 142 (1983).
138 State v. Tucker, 133 N.H. 204, 206 (1990).
139 State v. Fitanides, 131 N.H. 298, 301 (1988), cert. denied, 490 U.S. 1080 (1989).
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C. Instrumentalities And Evidence Of A Crime

Sometimes the nature of the crime makes it difficult to specifically describe the
items being sought. In those instances, a general description of the items, read in
conjunction with other information in the affidavit, will give officers sufficient information
to seize only those items related to or involved in illegal activity.4°

For example, the New Hampshire Supreme Court upheld the following list of
sought-after items in a search warrant: “Photos of nude and seminude males and females,
restraining devices, jack knife with yellow handle, wooden ladle, paddle, ruler, rubber
straps, rubber underclothes and other devices used in S & M sexual activity, i.e., Polaroid
type camera.”**! The Court said that the phrase “devices used in S & M sexual activity,
I.e.: Polaroid type camera,” standing alone, might have been too general to meet the
specificity requirement. However, the phrase was included at the end of a list of numerous
specific items and, read in that context, was clearly intended to indicate other items of
similar nature.

Similarly, in a search warrant targeting the residence of a suspected drug trafficker,
a description of targeted items could include, for example, fentanyl, cocaine, baggies,
scales, and all books, address books, papers, records, documents, monies, implements, and
paraphernalia related to the distribution of controlled drugs. In a case involving a stabbing
in a residence, the description of the targeted items might include the phrase “blood-stained
items.” In a case involving an illegal bookmaking operation, the description might include
“telephone records, betting slips, ledgers, and other records relating to illegal gambling.”
In any case involving establishing ownership of property or an individual’s past location,
the description might include “paperwork, bills, mail, photos, and other records

demonstrating ownership, residency, or control of the premises.”

140 State v. Fitanides, 131 N.H. 298, 301-02 (1988), cert. denied, 490 U.S. 1080 (1989).
141 State v. Emery, 123 N.H. 630, 632, 633 (1983).
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Whether the description of property to be seized is sufficient in a particular case will
depend, in large part, on whether the police could have provided a more detailed
description. The New Hampshire Supreme Court has found the following descriptions
sufficient, noting in each case that there was no practical way for the police to be more
specific:

e “Pornographic or erotic materials, to include but not limited to books,
magazines, articles, photographs, slides, movies, albums, letters, diaries,
sexual aids or toys, or other items relating to sexual acts or sexual acts
with children. Additionally, photographs of the alleged crime scene.”#2

e U.S. currency.'®®

d. Description Of Images Of Child Sexual Abuse Images

Because the possession of images of naked people is not necessarily a crime, it is
difficult for a court to determine whether there is probable cause to issue a search warrant
for child sexual abuse images, unless the court either views some of the allegedly
pornographic images, or makes an assessment based on a detailed, factual description of
the images.'** However, if a suspect admits that he possesses child sexual abuse images,
the suspect’s admission that the material is child pornography is sufficient by itself to
establish probable cause to believe that the material being sought is, in fact, child sexual
abuse images.1*

One of the most common means by which police develop probable cause to believe
that child sexual abuse images will be found in a given location is by the inadvertent
discovery of what appears to be child sexual abuse images in plain view. If possible, police
should seize such evidence and attach it to their application for a search warrant. Failing

this, police should take care to fully describe the photographs, avoiding conclusory

142 State v. Kirsch, 139 N.H. 647, 652 (1995).

143 State v. Fitanides, 131 N.H. 298, 301 (1988), cert. denied, 490 U.S. 1080 (1989).
144 United States v. Brunette, 256 F.3d 14, 18 (1st Cir. 2001).

145 State v. Dowman, 151 N.H. 162, 165 (2004).
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9 <

language such as “obscene images,” “pornography,” or “sexually explicit.” A good
description of child sexual abuse images would be something similar to the following:

e A photograph of a blonde pre-pubescent female child who, based on my
training and experience, appears to be under six years of age. A dark-
haired male who appears to be an adult is engaging the child in vaginal
intercourse. The child’s undeveloped breasts are exposed, and the child
does not have pubic hair.

Where the evidence being sought includes photographs taken by the suspect, i.e., a
child molester who photographs or videotapes his or her victims, the police may wish to
search for flash drives, hard drives, DVDs and CDs, undeveloped rolls of film or view
recordings. Because the law in this area is unclear, it is good practice in such cases to
specifically request in the warrant permission to search the drives, view any media, or
develop the film, using language similar to the following:

e Images of children engaged in sexual activities with other children and/or
with adults; undeveloped but exposed rolls of film (including the
authority to develop and print the film).

G.  Executing The Warrant
1. Who May Execute A Search Warrant

While search warrants are valid throughout the state, most law enforcement
officials, other than sheriffs and their deputies,'*¢ do not have statewide authority to execute
them. As a general rule, when a search warrant is issued to an officer for a location outside
his or her territorial jurisdiction, the officer should not take charge of executing the warrant,
but rather should work cooperatively with the local officials and assist them in the

execution.4’

146 RSA 106-B:12 (Supp. 2019).
147 See State v. Titus, 107 N.H. 215, 218 (1966).
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While state police officers are “constables throughout the state,”**® as a general rule,
they have no jurisdiction to act in cities and towns with a population in excess of 3,000
except when enforcing a motor vehicle law.'*® There are exceptions to the general rule,
however, under which a state police officer would be authorized to execute or assist in the
execution of a search warrant, including:

e When an officer has been detailed to assist another law enforcement
agency;*°

e When an official of a local law enforcement agency requests the officer’s
assistance;**! or

e When ordered to do so by the Governor.1*

Law enforcement officers authorized to execute search warrants “may take with
[them] suitable assistants and suffer no others to be with [them].”*>® Those assisting in the
execution of a warrant should include only law enforcement officers and civilians who
have a specific case-related reason to be present.’>* For example, if the search involved the
seizure and documentation of blood spatter and trace evidence, it might be prudent to
request the assistance of a criminalist from the forensic laboratory.

Under New Hampshire law, it is the law enforcement officers, not the property
owners, who are responsible for ensuring that the search does not exceed that authorized

by the warrant.'>® Therefore, during searches, property owners should not be permitted to

148 RSA 106-B:12 (2013).

199 RSA 106-B:15 (Supp. 2019).
150 RSA 106-B:11 (2013).

151 RSA 106-B:15 (Supp. 2019).
152 RSA 106-B:15 (Supp. 2019).
15 RSA 595-A:8 (2001).

154 Wilson v. Layne, 526 U.S. 603, 614 (1999) (“It is a violation of the Fourth Amendment for police to
bring members of the media or other third parties into a home during the execution of a warrant when the
presence of the third parties in the home was not in aid of the execution of the warrant.”).

155 State v. Cavanaugh, 138 N.H. 193, 196-97 (1993).
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“second guess” officers on the appropriate scope of the search or interfere in any way with

officers while they conduct the search.

2. Displaying The Warrant

There is no requirement that law enforcement officers have a search warrant in hand
before initiating a search.'®® Nonetheless, whenever practicable, it is sound practice to show
the warrant to the subject(s) of a search before commencing the search. Doing so has two
important benefits:

e It informs the subject of the search that the search has been duly
authorized, and, therefore, reduces the chance of resistance to the search;
and

e It avoids subsequent claims that the manner of execution of the search
warrant was unreasonable and, therefore, unconstitutional.

3. Knock And Announce Rule

The “knock and announce” rule requires that officers knock and identify themselves
and their purpose before demanding entry to execute a search warrant.*>” After doing so,
the police must wait a reasonable period of time for an occupant to respond before entering
the premises. The purpose of this rule is protect people’s rights to privacy in their homes

and to prevent unnecessary violence that could result from unannounced entries.**8

4, Daytime Or Nighttime Search

The search warrant form contains the following language: “We therefore command
you in the daytime (or at any time of the day or night) to make an immediate search.” If

magistrate issues a warrant without the word “night” or the entire parenthetical phrase

15 State v. Cavanaugh, 138 N.H. 193, 195 (1993).

157 Wilson v. Arkansas, 514 U.S. 927, 931-36 (1995); State v. Jones, 127 N.H. 515, 518-20 (1985) (the
knock and announce rule is a product of New Hampshire common law).

158 State v. Sconsa, 161 N.H. 113, 118-19 (2010); State v. Jones, 127 N.H. 515, 517-518 (1985).
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crossed out, the warrant authorizes a daytime search only. Otherwise, a warrant may be
executed at any time.*®® If a search is begun under a daytime warrant, but is not completed

by nightfall, it is not necessary to terminate the search.

5. The Scope Of The Search

The police must limit their search to the person(s), premises, or location described
in the warrant. If the warrant is for only a location, the police have no authority to search
any individual that may be present at the time. The officers may, however, conduct a pat-
down frisk of persons present at the scene for weapons if there is reason to believe that
such persons are armed and may present a danger to officer safety.*6°

When searching a location, the police can search only the portions of the premises
described in the warrant. Within those bounds, they can search wherever they may
reasonably expect to find the evidence described in the warrant.'®* For example, if the
warrant authorizes a search for large items such as a television set, officers would be
permitted to look in closets and other large compartments where such an item might be
secreted, but not in small drawers or coat pockets. If the warrant authorizes a search for
small items, such as cocaine or jewelry, police have broad authority to search nearly all
parts of the premises. If police are searching for an unknown quantity of an item, such as
drugs, the search may continue until each place in the premises where drugs could be found
has been completely searched.'®? If searching for a specific item or a given quantity of an
item, however, the search must cease when the specified evidence has been found.

In a premises search, officers may search any container that could conceal an item
listed in the warrant, even if someone other than the owner/tenant of the premises claims

ownership. The only exception to this rule is if the person is wearing or in actual physical

159 State v. Barron, 137 N.H. 29, 31-32 (1993).
160 State v. Coons, 137 N.H. 365, 367 (1993).

161 State v. DeCoteau, 137 N.H. 106, 110 (1993).
162 State v. Folds, 172 N.H. 513, 517-18 (2019).
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possession of the container and that person is not named in the warrant.'®3 Under those
circumstances, if the police have probable cause to believe that evidence will be found in
such a container, the appropriate course of conduct would be to secure the container
pending the issuance of a search warrant specifically authorizing its search.

If officers attempt in good faith to stay within the boundaries of an inherently broad
search warrant, the search as a whole will be held to be reasonable, even if certain items,
upon reflection, should not have been seized.*64

New information that negates the original probable cause terminates an officer’s
ability to proceed with a valid search warrant.'% Officers are required to stop searching
when information is learned that clearly and unambiguously dispels the facts that supported
the initial probable cause to conduct the search, regardless if that information is learned:

e After the warrant was issued, but before the search began, or

e In the midst of the search.66

6. Requesting An Additional Warrant Based On Evidence Found During

The Search
If, in the course of the search, officers come upon evidence of a crime other than
that identified in the search warrant, and there is probable cause to believe that additional
evidence of that crime may be found in the premises, it is good practice to suspend the
search and request an updated warrant from the issuing judge. The officer can call the judge

and provide oral testimony under oath to supplement the written affidavit.

163 State v. Leiper, 145 N.H. 233, 234 (2000).

164 State v. Valenzuela, 130 N.H. 175, 198 (1987) (quoting United States v. Heldt, 668 F.2d 1238, 1269
(D.C. Cir. 1981)).

165 State v. Schultz, 164 N.H. 217, 227 (2012).
166 State v. Schultz, 164 N.H. 217, 227 (2012).
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7. The Receipt, Inventory, And Return

Whenever items are seized pursuant to a search warrant, the executing officer must
leave a receipt for the items along with a copy of the warrant. If the evidence was taken
from a person, the receipt and warrant should be given to that individual. If the evidence
was taken from a location, the receipt and warrant should be given to the occupant. If no
one is present at the location, the documents should be left at the location.*®’

Although the statutory language does not expressly address the issue of timing, the
police should provide the subject of the search with a copy of the warrant prior to
terminating the search and leaving the premises.'® The requirement that officers leave a
receipt and copy of the warrant becomes operative only if “property was taken.” Thus, after
a wholly unsuccessful search, no documents need be left or given.

The statute does not require that the police provide the subject of the search with the
supporting documents for the search warrant, such as the affidavit. Police should use their
discretion in this matter. If a copy of the affidavit can be provided without compromising
the investigation or endangering witnesses, police may do so. If, however, premature
disclosure of the information contained within the affidavit might cause such
consequences, police should merely provide the subject of the search with a copy of the
warrant itself. Keep in mind that when the return is filed, all information in the supporting
documents, the warrant, and the return itself will be available to the public, unless legal
steps have been taken to seal or otherwise limit the disclosure of the contents of the
documents.

No later than 7 days after the warrant was issued, the police must file the original

warrant and a completed return form with the court designated on the warrant.%® A sample

167 RSA 595-A:5 (2001).

168 See State v. Cavanaugh, 138 N.H. 193, 195 (1993) (noting that “the police fulfilled their statutory
obligation by providing the defendant with a copy of the warrant prior to the termination of the search”).

169 RSA 595-A:7 (2001).
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return form can be found on the last page of the search warrant application form. This form
may be completed and printed from your computer. See Return Form, page 434.

One section of the return form is the inventory, which is a listing of all property
taken pursuant to the warrant.’® The inventory must be completed in the presence of either:

e The officer who applied for the warrant and the person from whose body
or premises the property was taken; or

¢ In the absence of one of the above, at least one creditable person other
than the applicant for the warrant or the person from whose possession or
premises the property was taken.

The officer who collected the property must verify the inventory under oath. In some

instances, that may be the same officer who applied for the warrant.*"*

8. No “Good Faith Exception” In New Hampshire

Unlike many jurisdictions, there is no “good faith exception” to the warrant
requirement under New Hampshire law. This means that even if police rely in good faith
on a defective search warrant, any evidence seized pursuant to the defective warrant will

be subject to suppression.t’?

170 RSA 595-A:5 (2001) provides as follows:

The inventory shall be made in the presence of the applicant for the warrant and the person
from whose possession or premises the property was taken, if they are present, or in the
presence of at least one creditable person other than the applicant for the warrant or the
person from whose possession or premises the property was taken, and shall be verified by
the officer. The justice of a court of record shall upon request deliver a copy of the
inventory to the person from whom or from whose premises the property was taken and to
the applicant for the warrant. The justice of a court of record shall attach to the warrant a
copy of the return, inventory and all other papers in connection therewith and shall file
them with the clerk of the court to which the warrant is returnable.

171 State v. Sands, 123 N.H. 570, 606 (1983) (citing RSA 595-A:5).
172 State v. Canelo, 139 N.H. 376, 383 (1995).
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H. Motion To Seal Search Warrants

Generally, search warrants and the supporting documentation become public record
once they are filed with the court. There may be circumstances, however, when public
release of the documents could jeopardize an on-going investigation. For example,
disclosure could impede law enforcement efforts to obtain untainted statements from
potential witnesses, prompt potential suspects to coordinate a story, make witnesses who
have already provided information reluctant to cooperate in the future, or lead to the
destruction of evidence.!”® When any of those circumstances are present, a judge has the
authority to temporarily seal the search warrant documents at the police officer’s request.

A motion to seal should be submitted to the judge along with the search warrant
application, so that the motion can be acted upon immediately. The motion should explain
why there is a need to seal the records in the particular investigation and specifically request
that the application, supporting affidavit, warrant, and other related documents be sealed.
Typically, a motion will request that the records be sealed for a set period of time, such as
30, 60, or 90 days. However, if it is anticipated that the investigation will be on-going for
an extended period, an officer may request to have the records sealed until such time as the
State moves to have the documents unsealed or an indictment is returned.'’# See Sample

Motion to Seal, page 436.

L. Anticipatory Search Warrants

An anticipatory search warrant is “a warrant that has been issued before the
necessary events have occurred which will allow a constitutional search of the

premises.”*”™ The affidavit in support of an anticipatory warrant must establish: “(1) that it

173 In re State (Bowman Search Warrants), 146 N.H. 621, 623 (2001).
174 See In re State (Bowman Search Warrants), 146 N.H. 621, 629 (2001).

175 State v. Canelo, 139 N.H. 376, 380 (1995) (quoting United States v. Garcia, 882 F.2d 699, 702 (2d Cir.
1989)).
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is now probable that (2) contraband, evidence of a crime, or a fugitive will be on the
described premises (3) when the warrant is executed.”*"®

Anticipatory warrants are only valid if a “triggering event” occurs that creates
probable cause to believe that evidence will be found at the specified location.'’” Such
warrants are most commonly used when law enforcement officers have information
indicating that contraband will be delivered to a given location in the near future. The New
Hampshire Supreme Court has held that an anticipatory warrant issued under those
circumstances is valid only if the search warrant application establishes that the contraband
was on a “sure and irreversible” course to its destination.’®

However, in United States v. Grubbs, the United States Supreme Court held that
under the Fourth Amendment, the affidavit must only establish probable cause to believe
that the triggering event itself will likely happen.t” It remains to be seen whether the New
Hampshire Supreme Court will follow the United States Supreme Court’s lead in Grubbs
and require that affiants need only establish probable cause that the triggering event will

occur.

J. Searching For Electronic Evidence

As cellular phones, tablets, laptops, and other computers have become pervasive in
our society, searching them is quickly becoming a regular task for police officers. Due to
the many technical aspects involved in properly seizing and searching computers,
whenever possible, law enforcement officials should consult with a properly trained law
enforcement officer prior to conducting any search or seizure of electronic evidence. The

United States Department of Justice also has additional resources for front-line officers on

176 United States v. Grubbs, 547 U.S. 90, 96 (2006) (emphasis in original).

1771 the triggering event does not transpire, the warrant is void. State v. Canelo, 139 N.H. 376, 380 (1995).
178 State v. Canelo, 139 N.H. 376, 382 (1995).

179 United States v. Grubbs, 547 U.S. 90, 96 (2006).
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best practices related to lawfully seizing and searching electronic evidence which can be
found at:

https://www.justice.gov/sites/default/files/criminal-
ccips/legacy/2015/01/14/ssmanual2009.pdf

Information—including sample language for search warrants and preservation
letters—relating to the use of search warrants to obtain cellular telephone information may

be found in the manual.

1. Probable Cause For Electronic Evidence

Fortunately, there is no need to reinvent the legal wheel in order to obtain a warrant
and then conduct a proper search for computerized evidence. Searching for and seizing
electronic evidence is subject to the same familiar principles of basic search and seizure
law that are discussed in this Manual. That being said, searching for and seizing

computerized evidence does present certain practical issues.

2. Preparation Of Affidavit To Search For Electronic Evidence

At the most basic level, any officer preparing an affidavit in support of a computer
search warrant needs to be able to demonstrate three things in simple and clear terms:
e Probable cause to believe that a crime has been committed:;

e Probable cause to believe that electronic evidence of that crime exists;
and

e Probable cause to believe that electronic evidence will presently be found
in a particular location at the time of the search.

In the context of a search for electronic evidence, the “location” means either a
specific computer, cellular phone, or other electronic storage device such as a flash drive,
DVD/CD, Micro SD card, etc., or the records maintained by an internet service provider,

cloud-based web service, social media provider, or other online entity.


https://www.justice.gov/sites/default/files/criminal-ccips/legacy/2015/01/14/ssmanual2009.pdf
https://www.justice.gov/sites/default/files/criminal-ccips/legacy/2015/01/14/ssmanual2009.pdf
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In many cases it will be relatively easy to establish probable cause to believe that
evidence of a crime will be found on a suspect’s computer or the related local storage
devices. For example, if police discovered evidence of a drug operation being run out of a
dwelling that contains a personal computer, an experienced narcotics investigator would
likely be able to establish probable cause that evidence of drug dealing would likely be
stored in the suspect’s computer, because computers are frequently used in drug operations
to maintain records of inventory, customers, sales, and expenses.

On the other hand, it can be more complex and difficult to establish that electronic
records will be located in the files maintained by internet service providers or other online
entities. In order to establish probable cause to believe that records will be found in such
electronic “locations,” it may be necessary to establish that incriminating e-mails were sent
from the suspect’s computer through the internet service provider to a third party, or that
child sexual abuse images were downloaded from a website. The proper techniques for use
by law enforcement to establish probable cause for the search of such online locations is

beyond the scope of this Manual.

3. One Search Warrant Or Two?

A question that often arises with searches of cellular phones or computers, is whether
it is necessary to obtain two warrants to search a computer; in other words, does one always
need one warrant to seize the computer and a second warrant to search its contents for
targeted files? The simple answer to this question is “no” if the warrant requests to both
seize and search the device. It is not necessary to get two warrants in every instance of a
search of an electronic device. Rather, the necessity for a second warrant is dependent upon
circumstances that will vary from case to case.

Officers should carefully consider whether the facts presented to justify the initial
seizure of the computer and storage media will also justify a detailed search of the contents
of the computer and storage media for specific computer files. For example, in a child

sexual abuse images case, if the affiant is able to describe to the magistrate the address to
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be searched, facts regarding an identifiable computer within that address, and specific facts
regarding child sexual abuse images having been seen by a witness on the identifiable
computer, the affiant has presented sufficient information to justify the issuance of a
warrant both to seize the computer and to search within the computer for child sexual abuse
images. In such a case, one warrant should suffice, provided it clearly authorizes not only
the seizure of the computer, but also a search of the computer’s electronic contents.

If, on the other hand, police unexpectedly come across a computer in plain view
during a search and have probable cause to believe that evidence will be located in the
computer, a second warrant should be obtained before searching the computer. The
affidavit in support of the second warrant should incorporate the information used to justify
the initial seizure, describe where and how the computer at issue has been secured, and
then detail how the investigation has progressed to justify a search of the contents of the

computer.

4. Expansion Of The Search For Evidence Not Specified In The Initial
Search Warrant Application

While conducting a forensic examination on an electronic device seized for

evidence of one crime, police often develop probable cause to believe that the computer or

device contains evidence of another crime. In such circumstances, the officers should stop

the search and obtain a supplemental warrant authorizing seizure of evidence of the second

crime before going any further.

5. Contents Of The Search Warrant Return For Electronic Evidence

When computers and other electronic devices are seized pursuant to a search
warrant, the property taken under the warrant should be described in the inventory and
return with sufficient particularity so that the subject of the search may file a motion to
return the property. For example, “One Dell computer, model 12345, two Kingston 32GB
flash drives marked ‘Pat — age 9’ and ‘Jamie — age 11,” and a CD marked ‘Kiddie Porn,’”
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would be sufficiently particular to comply with the relevant statute.'® The results of the
analysis of the electronic evidence should be disclosed to the defendant as part of the
discovery process in accordance with the applicable rules of criminal procedure. However,
the results need not be included on the inventory.

6. Time During Which Analysis Of The Computer Must Be Conducted

The seven-day limitation for filing the return should not be translated into a seven-
day limitation for conducting the forensic analysis of the evidence.'® Law enforcement
officers must conduct a forensic analysis of the evidence within a constitutionally
permissible “reasonable” time.'8? Accordingly, law enforcement officers need not seek
prior permission to complete the analysis of electronic evidence more than seven days after

its seizure, if such a delay is reasonable.'8

180 RSA 595-A:5 (2001).

181 See, e.g., Commonwealth v. Kaupp, 899 N.E.2d 809, 819-20 (Mass. 2009); United States v. Triumph
Capital Group, Inc. et al., 211 F.R.D. 31, 66 (D. Conn. 2002) (holding that "neither Rule 41 [the Federal
rule governing the time period permitted for filing search warrant returns] nor the Fourth Amendment
impose any time limitation on the government's forensic examination of the evidence seized. Thus, [the
Federal agent] was not required to complete the forensic examination of the hard drive within the time
period required by Rule 41 for return of the warrant.") (internal citations omitted); see also United States v.
Habershaw, 2002 WL 33003434, at *8 (D. Mass. May 13, 2002) (holding that "This execution of the
warrant, namely the seizure of the electronic information on the hard drive, took place well within the ten
days allowed by Rule 41. Further forensic analysis of the seized hard drive image does not constitute a
second execution of the warrant or a failure to 'depart the premises' as defendant claims, any more than
would a review of a file cabinet's worth of seized documents"); accord United States v. Hernandez, 183
F.Supp.2d 468, 480 (D.P.R. 2002); United States v. Albert, 195 F.Supp.2d 267, 278-279 (D. Mass. 2002).

182 See Hon. Robert H. Bohn, Jr., The Dawn of the Computer Age: How the Fourth Amendment Applies to
Warrant Searches and Seizures of Electronically Stored Information, 8 SUFFOLK J. TRIAL & APP. ADV. 63,
72 (2003) (“Searches for electronically stored information . . . are probably not subject to the statutory
requirement that the search be completed within seven days. They may, however, be subject to some test
of reasonableness.”).

183 United States v. Syphers, 426 F.3d 461, 469 (1st Cir. 2005), cert. denied 547 U.S. 1156 (2006).
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7. Exception To Territorial Limitation For Searches Of Electronic
Evidence In The Hands Of Providers Of Electronic Communications Or
Remote Computing Services
Recently, the New Hampshire Supreme Court has confirmed that the trial courts
have authority to issue extraterritorial search warrants to the extent constitutionally
permissible.!8* This permits officers to request search warrants for electronic or cellular
service records held by companies whose corporate headquarters are not located in New
Hampshire. Officers should contact service providers to discover any preferences or
language they need to comply fully with requests for information. Officers should then
research with the New Hampshire Secretary of State’s NH Quickstart website,

https://quickstart.sos.nh.gov/online/Account/LandingPage,

to determine if the company has a registered agent in New Hampshire, in which case the
company is an “in-state corporation.” If the company does not have an in-state registered
agent, then the officer should consult with their local prosecutor to determine whether the
state where the company is located has a reciprocity statute that would honor a New
Hampshire search warrant.

Some federal statutes provide an extension to the territorial limitation of state judges
to issue legal process to obtain information from providers of electronic communications
or remote computing services. Law enforcement officers seeking to obtain information
from telephone companies or internet service providers located outside of New Hampshire,
if not accessible above, should carefully adhere to the procedure described in the applicable
federal statutes.'8 Moreover, law enforcement officers should be aware of the notice
requirements contained in 18 U.S.C. § 2705, which requires the account holder to be

noticed within 90 days of the warrant with few exceptions.

184 In re Search Warrant for Records from AT & T, 170 N.H. 111, 116 (2017).
185 See 18 U.S.C. 88 2701-2705.


https://quickstart.sos.nh.gov/online/Account/LandingPage
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VI. THE LAW OF WARRANTLESS SEARCHES

A. Introduction

As a general practice, a law enforcement officer should obtain a warrant before
conducting a search. The New Hampshire Supreme Court has gone so far as to say that “if
there is time to get a warrant, it is the only safe way to proceed.”*&

Courts have long expressed a preference for searches conducted pursuant to a
warrant. When the legality of a search warrant is challenged, the reviewing court is required
to pay great deference to the probable cause determination made by the issuing
magistrate.®” Warrantless searches, on the other hand, are per se unreasonable, unless they
fall within one of the recognized exceptions to the warrant requirement.’®® When a
defendant challenges the legality of a warrantless search, the State carries the burden of
proving the search was constitutionally permissible.&

Nevertheless, warrantless searches have the advantage of speed, efficiency, and
informality. If emergency or “exigent” circumstances are present, law enforcement officers
may simply not have the time to prepare a search warrant application and present it to a
neutral magistrate for review. Similarly, officers may be able to conduct a search based
upon a person’s consent even if they would not otherwise have the required probable cause
to search. For this reason, officers should be familiar with the exceptions to the search

warrant requirement and should understand the circumstances under which they might

apply.

186 State v. Beede, 119 N.H. 620, 627 (1979), cert. denied, 445 U.S. 967, reh g denied, 446 U.S. 993 (1980).
187 State v. Sands, 123 N.H. 570, 604 (1983).

188 State v. Theodosopoulos, 119 N.H. 573, 578 (1979), cert. denied, 446 U.S. 983 (1980).

189 State v. Graca, 142 N.H. 670, 673 (1998).
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B. Definition Of A Search

Before determining whether there is an applicable exception to the search warrant
requirement, law enforcement officers must understand when their actions will legally
constitute a “search.” Obviously, if no search is to take place, there is no need to determine
whether there is an applicable exception that would allow the police to act without a
warrant.

There is no concise definition of a search. Under both the New Hampshire and
United States constitutions, a search occurs when a governmental official intrudes upon a
person’s reasonable expectation of privacy or when law enforcement officers intrude upon
a person’s private property, regardless of the person’s expectation of privacy.%

Under the expectation of privacy analysis, such an expectation of privacy can attach
to:

e A person’s body;!%

e A place, such as one’s home or car;'%

e Anitem, such as a wallet or suitcase;1%
e An activity, such as a private conversation;'% or

o Electronically stored information, such as files contained in a cell phone
or location held by a cell phone service provider.t%

190 United States v. Jones, 565 U.S. 400, 404 (2012) (physical intrusion upon private property); State v.
Goss, 150 N.H. 46, 48-49 (2003) (reasonable expectation of privacy).

191 State v. Stern, 150 N.H. 705, 708 (2004) (taking a blood sample is a search).

192 State v. Grey, 148 N.H. 666, 668-69 (2002).

193 State v. Webber, 141 N.H. 817, 819 (1997).

194 Katz v. United States, 389 U.S. 347, 352 (1967) (telephone conversation in a telephone booth).

19 Carpenter v. United States, 138 S. Ct. 2206, 2217 (2018) (collection of location data from cell phone
provider constitutes a search); Riley v. California, 573 U.S. 373, 386 (2014) (concluding law enforcement
officers must generally secure a search warrant before searching the content of a cell phone).
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A reasonable expectation of privacy arises when:
e The person has an actual, or subjective, expectation of privacy; and
e Thatexpectation is one that society is prepared to recognize as objectively
reasonable.%

1. Situations In Which There Is A Reasonable Expectation Of Privacy

There is no bright-line rule as to when a person has a reasonable expectation of
privacy. Rather, in determining whether police conduct in a particular instance has intruded
upon a person’s expectation of privacy, and thus, constituted a search, courts will consider
factors such as:

e Whether the place was a common area;

e Whether the place was freely accessible to others besides the defendant;

e Whether the defendant took steps to keep the item or activity private, or
to control access to the area; and

e Whether the general public is invited on the premises, as with business or
commercial premises.

People have a heightened expectation of privacy in their homes, and courts will
carefully scrutinize police entries into private dwellings.'®” That elevated scrutiny extends
to the curtilage of a dwelling. Curtilage includes “those outbuildings which are directly and
intimately connected with the habitation and in proximity thereto, and the land or grounds
surrounding the dwelling which are necessary and convenient and habitually used for

family purposes and carrying on domestic employment.”1%

1% State v. Goss, 150 N.H. 46, 49 (2003) (citing Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan,
J., concurring)).

197 State v. Grey, 148 N.H. 666, 668-69 (2002).
198 State v. Pinkham, 141 N.H. 188, 190-91 (1996) (quoting State v. Hanson, 113 N.H. 689, 690-91 (1973)).
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People have an expectation of privacy in hotel rooms comparable to their
expectation of privacy in their homes. However, this expectation of privacy only remains
reasonable until checkout time.*°

New Hampshire is one of a small minority of jurisdictions that holds that individuals
have a reasonable expectation of privacy in the trash that they have left out for collection.??°
New Hampshire also follows the minority position that a canine search of the exterior of
an automobile is a search for constitutional purposes.?!

Courts in various jurisdictions have also recognized a reasonable expectation of
privacy in the following places:

e A locked hallway in an apartment under the exclusive control of the
defendant;

e A locked mailbox;

e Luggage left unclaimed for three hours by a passenger with a claim ticket
at an airport;

e Private conversations in an apartment overheard from a basement
crawlspace used only for the housing and repair of utilities and not
accessible by tenants or the public;

e Contents of a dumpster in a fenced and locked alley next to the
defendant’s commercial premises, which was neither accessible nor
visible to the public; and

e Contents of a soft-sided, opaque canvas bag placed directly above the
defendant’s seat and likely to be moved, but not firmly squeezed by other
bus passengers.?%?

199 State v. Watson, 151 N.H. 537, 540 (2004) (citing Minnesota v. Olson, 495 U.S. 91, 96, 99 (1990)
(“whether it be a hotel room, or the home of a friend,” the defendant’s “status as an overnight guest is alone
enough” to create a reasonable expectation of privacy)). But see United States v. Jackson, 585 F.2d 653,
658 (4th Cir. 1978) (holding that a guest in a hotel or motel loses his reasonable expectation of privacy after
his rental period has terminated, regardless of whether the guest may have left property in the hotel).

200 State v. Goss, 150 N.H. 46, 49 (2003).

201 State v. Pellicci, 133 N.H. 523, 532-33 (1990). Note, however, that because such searches are considered
unique, officers must only possess reasonable suspicion before utilizing a canine to sniff “search” the
exterior of a motor vehicle.

202 Bond v. United States, 529 U.S. 334, 336-39 (2000).
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Even if a person lacks a reasonable expectation of privacy, a search warrant is
required if law enforcement officers intrude upon that person’s private property rights to
execute the search for, or the seizure of, items or information. For example, although a
person may not have a reasonable expectation of privacy in where they travel, law
enforcement officers must have a search warrant to place a global positioning system (GPS)
tracking device upon the person’s vehicle because such placement constitutes a trespass

upon the person’s private property rights.203

2. Situations In Which There Is No Reasonable Expectation Of Privacy

A person does not have a reasonable expectation of privacy in things the person
exposes to public view. For instance, there is no reasonable expectation of privacy for a
conversation held on the street, if that conversation can be overheard by the naked ear.
Similarly, there is no reasonable expectation of privacy for activities in which a person
engages in front of an open, uncovered window. In both instances, the person has not
exhibited any subjective expectation that the conversation, conduct, or item would be kept
private. But, even if the person actually had some expectation of privacy, it would likely
not be considered an objectively reasonable one under the circumstances.

Courts have held that individuals have no reasonable expectation of privacy from
police surveillance when they engage in activities on public streets, in public parks, or in
areas of buildings open to the public. Moreover, there is no societally recognized
expectation of privacy in “open fields,” and a person cannot create such an expectation of

privacy by posting the property with “No Trespassing” signs.?%

203 United States v. Jones, 565 U.S. 400, 410 (2012).
204 Oliver v. United States, 466 U.S. 170, 179 (1984).
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There is no reasonable expectation of privacy in the phone numbers dialed to make
outgoing telephone calls.?®® Therefore, the use of a “pen register”?® is not legally
considered to be a search,?%” although it must be authorized by the superior court.?%
Similarly, people have no expectation of privacy in the billing records maintained by
telephone companies, and these records may, therefore, be obtained without a search
warrant.?%

Courts in various jurisdictions have also held that there is no reasonable expectation
of privacy in the following situations:

e The cellar or other common areas of an apartment building to which all
tenants had access;

e The dropped ceiling in the common hallway of an apartment building;
e An unlocked common hallway in an apartment building;

e A locked common area hallway of a multi-unit apartment building with
many tenants;

e A canteen that was open to all hospital employees;

e Observation through the window of a van that was parked in a lot behind
a store;

e An alleyway between apartment buildings;
e A parking lot shared by tenants of several apartment buildings;
e A grassy area outside a condominium complex accessible to all;

e Private conversations carried on in an apartment that can be overheard
unaided from a common hallway or an adjoining staircase;

205 State v. Valenzuela, 130 N.H. 175, 189 (1987).

206 A pen register is a device that records the telephone numbers dialed by a phone. See State v. Gubitosi,
152 N.H. 673, 677 (2005).

207 State v. Valenzuela, 130 N.H. 175, 189 (1987).
208 RSA chapter 570-B (2001).

209 State v. Gubitosi, 152 N.H. 673, 677 (2005). But see Carpenter v. United States, 138 S. Ct. 2206, 2217
(2018) (requiring a warrant for collection of certain location data maintained by cell phone providers).
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e A person who stays past checkout time in a hotel regardless of whether
he or she is present in the room at the time of search;?°

e A bedroom that the defendant stayed in but did not rent, where others had
access to the room and where the defendant had abandoned the premises;

o Naked-eye observations of a greenhouse from a helicopter within
navigable air space;?!

e The braking system of a motor vehicle lawfully towed and impounded by
police;

e The license plate on a car;
e The common locker room at a fire station;

e Inserting a key into the lock of a room or apartment, accessible from a
common hallway, and turning the key to see whether it fits;

e Inserting a key into the lock of a car and turning the key to see whether it
fits;?!2 and

e Telephone calls of state prison inmates.

C. Consent Searches

When a person validly consents to a search of their person, home, or belongings, it
serves as a waiver of the person’s right to insist that the police obtain a search warrant and
establish probable cause to search.?3 When a defendant challenges the legality of a consent
search, either in terms of the validity of the consent or the scope of the search, the State
carries the burden of proving the search was legal.?'* In evaluating such a claim, a court
may consider the totality of the surrounding circumstances. To ensure that the State can

demonstrate all the relevant circumstances to the court, it is important that the officers who

210 United States v. Huffhines, 967 F.2d 314, 318 (9th Cir. 1992); see, e.g., United States v. Jackson, 585
F.2d 653, 658 (4th Cir. 1978).

211 Florida v. Riley, 488 U.S. 445, 450-52 (1989).
212 State v. Robinson, 158 N.H. 792, 796-97 (2009).
213 State v. Watson, 151 N.H. 537, 540 (2004).

214 State v. Johnston, 150 N.H. 448, 453 (2004).
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have conducted searches pursuant to consent document in a report all the circumstances

surrounding the giving of consent to search, including:

1.

Who was present;

What information the officers gave to the defendant when requesting
consent, including:

e whether the defendant was informed of the right to refuse
consent, and

e whether the police explained any alternative avenues they
would pursue in the absence of consent;

What the defendant said or did in response, including any questions asked
or gestures made;

Whether the defendant objected or protested at any point to any part of
the search;

The defendant’s age;

any notable characteristics or conditions such as impairment,
intoxication, or immaturity;

The tone of the interaction between the officers and the defendant; and
Whether the defendant had prior experience with the police.

Voluntariness Of Consent

To be valid, the person’s consent must be given freely, knowingly, and

voluntarily.?!® Consent that is not given voluntarily is not valid.

While officers may not use coercive tactics to obtain a person’s consent, they may

explain a person’s realistic alternatives in the event a person refuses to consent, such as

securing the place and applying for a search warrant.?*® Police officers are not required to

inform people that they have a right to refuse consent. However, the New Hampshire

Supreme Court has stated that it is good policy to do so and, in some situations, such as a

“knock and talk procedure,” the Court has considered requiring it as a prerequisite to valid

215 State v. Patch, 142 N.H. 453, 458 (1997).
216 State v. Patch, 142 N.H. 453, 459 (1997).



88

consent.?!” That a person was informed of the right to refuse before giving consent is an
important factor in favor of a finding of voluntariness.?8

The fact that a person is in custody does not make that person incapable of giving
voluntary consent.?® It is, however, a factor that will weigh against a finding that the person
acted voluntarily.

Consent given after an initial refusal can still be valid, provided the person’s change

in position was not the result of improper police conduct.??

2. Express Or Implied Consent

Consent to search can be either express or implied. Express consent means consent
that is explicitly stated either orally or in writing. Implied consent means that by conduct,
gestures, or other indicators, a person indicates that they consent to a search. Implied
consent can be found in a variety of different actions, such as opening a door for the police,
nodding in answer to police questions about the permissibility of searching, or pointing to
an area to indicate that it is permissible for the police to search there.??

Whatever the person’s actions, they must “unambiguously manifest consent to
enter.”??? For example, a person’s standing aside or failure to object or protest when an
officer entered the person’s home is not sufficient to establish consent. There must be some
indication that the person was affirmatively agreeing to the officer’s actions, rather than

simply giving in.

217 State v. Johnston, 150 N.H. 448, 455 (2004).

218 State v. Watson, 151 N.H. 537, 541 (2004).

219 State v. Patch, 142 N.H. 453, 459 (1997).

220 State v. Patch, 142 N.H. 453, 459 (1997); State v. Prevost, 141 N.H. 647, 651 (1997).

221 But see State v. Diaz, 134 N.H. 662, 665 (1991) (“Accepting an invitation to return to one’s residence in
order to produce identification sufficient to answer an officer’s questions is significantly different from
inviting the police to enter a private area and observe all subsequent activities.”).

222 See State v. Sawyer, 145 N.H. 704, 708 (2001) (suspect did not unambiguously consent to search when
she simply entered her apartment and the officer followed her), cert. denied, 537 U.S. 822 (2002).
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Because the State has the burden to prove that a person gave valid consent to a
search, officers should always try to get express consent rather than relying upon a person’s
implied consent. Ideally, the consent should also be in writing.

The following sample consent forms are accessible here for reference and located
in the Appendices:

e Consent to Search Form, page 438;

e Customer Consent and Authorization for Disclosure of Financial or
Credit Records Form, page 439;

e Consent to Search a Computer, page 440;
e Consent to Search a Cellular Phone, page 441; and
e Consent to Search Cloud-Based/Remote-Storage Accounts, page 442.

If the police rely upon a person’s implied consent to conduct a search, it is
imperative that the circumstances surrounding the consent be documented in a report. A
court will carefully scrutinize the conduct the police relied upon as implied consent and, if
it was ambiguous in any way, the court may determine that the person did not in fact

consent, and, therefore, find that the search was unconstitutional .2

3. Authority To Consent

Consent to search is valid only if it is given by someone who has authority to do so.
Generally, a person who occupies a location, owns it, or has control over it has the authority
to consent to a search. Often, in criminal investigations, the person who has the authority
to consent to a search of the targeted location is also the suspect in the investigation.
However, it may be that consent to search can be lawfully granted by a “third party” who

is not the suspect.??*

223 State v. Sawyer, 145 N.H. 704, 707 (2001); State v. Diaz, 134 N.H. 662, 664 (1991).
224 State v. Collins, 133 N.H. 609, 614 (1990).
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When a third party has equal rights to, and control of, the targeted property along
with the suspect, then that third party may validly consent to a search.??®> However, if co-
occupants control property, both are present, and one occupant consents to a police search
while the other occupant refuses, the police may not rely upon the authority of the
consenting co-occupant to enter.??% In other words, if co-occupants disagree as to whether
the police may enter to conduct a search, the police may not rely upon consent to gain
entry.??’

Although there are exceptions, the following rules generally apply as to authority to
consent:

e Consent of one co-owner or co-occupant is valid as to the other, unless
both are present and one refuses consent.

¢ A landlord, custodian-janitor, or manager has the authority to consent to
a search of that portion of the building that is not exclusively leased to
the tenant-defendant, i.e., common stairways, halls, garages, basements,
furnace rooms, attics, or any other portion of the building not leased to
the tenant-defendant.??®

¢ A landlord cannot consent to the search of a tenant’s apartment.

e A tenant can validly give consent to a search of the tenant’s apartment,
even if the search is for the purpose of gathering evidence against a
landlord-defendant.

e An employer may have the authority to consent to a search of an
employee’s work area, desk, or computer. Many employers include in
their personnel policies a provision concerning whether employees have
any reasonable expectation of privacy in such areas. For example, an
employer may have a policy providing that an employee has no
expectation of privacy in the contents of a computer’s various drives,
which can be subject to search at any point.

225 State v. Coolidge, 106 N.H. 186, 195 (1965).

226 Georgia v. Randolph, 547 U.S. 103, 114-15 (2006).

227 See State v. Tarasuik, 160 N.H. 323, 328-30 (2010).

228 United States v. Kelly, 551 F.2d 760 (8th Cir. 1977), cert. denied, 433 U.S. 912 (1981).
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e An employer cannot usually consent to the search of an employee’s
personal property, even if the personal property is located at the
employee’s work.

e Anemployee cannot validly consent to the search of his or her employer-
defendant’s premises, unless the employee exercises control over the
premises, such as a general manager, plant superintendent, or, in the case
of a corporate defendant, a director or president.

e When a husband and wife each have equal right of possession and control
of their property, either can give consent to search that will be valid
against the other spouse, unless the spouse is present and objects.??°

e A person to whom the owner lends a vehicle without restrictions as to use
may give consent to permit a search that will be valid against the owner.

e A parent may consent to search on behalf of a child, except to any area
over which the child has exclusive control.

e University officials cannot consent to a police search of a student’s
dormitory room or personal property.

4. Doctrine Of Apparent Authority To Consent

New Hampshire has adopted the doctrine of apparent authority, under which a
consensual search will be considered valid if the police reasonably, but mistakenly,
believed that a third party consenting to the search had the authority to do so. Apparent
authority exists when, “under the totality of the circumstances available to the police at the
time, it was objectively reasonable to believe that the third party had authority to consent
to the search of the property in question.”?3® However, police officers are not permitted to
blindly accept a person’s consent to search. If the circumstances would cause a reasonable
person to doubt that the person actually had authority to consent, then the officers have an
obligation to make further inquiry. For example, it would not be reasonable for a police

officer to believe that a driver’s consent to search his vehicle extended to a purse in the

229 See Georgia v. Randolph, 547 U.S. 103, 114-15 (2006); State v. Tarasuik, 160 N.H. 323, 328-30 (2010).
230 State v. Sawyer, 147 N.H. 191, 196 (2001).
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back seat of a car, where the only female occupant of the car was the passenger.?3! On the
other hand, if the container in the back seat was something along the lines of a gym bag
and there was no other reason to believe that the container belonged to someone else, it
would be reasonable for the officer to believe that it was covered by the driver’s consent,

provided the owner did not come forward and object.

5. The Scope Of A Search Based On Consent

“When the police are relying upon consent as a basis for their warrantless search,
they have no more authority than they have been given by the consent.”?%2 The search must
be limited in scope to those areas or items covered by the consent. If the police exceed the
permitted scope of consent, a court may find that the search, or a portion of it, was invalid
and unconstitutional.

In deciding whether the scope of consent was exceeded in a particular case, a court
will assess whether, “under the circumstances surrounding the search, it was objectively
reasonable for the officers conducting the search to believe that the defendant had
consented to it.”%3

For example, in rejecting a claim that the police exceeded the scope of consent to
search when they opened a zippered knapsack in the trunk of the defendant’s car, the court
found that under the circumstances, it was objectively reasonable for the police to believe
that the defendant had consented to a search of the knapsack. The court noted that the
officers made clear they were searching for drugs and it was logical to assume that when
the defendant consented to the search of the trunk, he was consenting to a search of

anything that might contain drugs.?** On the other hand, where a defendant signed a consent

231 State v. Sawyer, 147 N.H. 191, 195 (2001).

232 State v. Pinder, 126 N.H. 220, 224 (1985) (quoting W. LaFave, Search and Seizure § 8.1(c), at 624
(1978)).

233 State v. Baroudi, 137 N.H. 62, 66 (1993).
234 State v. Baroudi, 137 N.H. 62, 66 (1993).
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to search form for his “premises” or “residence” and specifically told the police that he did
not have a key for a locked outbuilding, the court found that the police could not reasonably
understand that he was giving consent to a search of the outbuildings on the property.?®
The person consenting to a search may withdraw consent at any time. The search
must then cease, but any items seized prior to consent being withdrawn may be retained by

the police.

D. Plain View

In certain limited circumstances, law enforcement officers may seize evidence
without a warrant when that evidence is in “plain view.” To seize evidence under the plain-
view exception, these three conditions must be met:

e The officer must have observed the item from a place where the officer
was lawfully entitled to be;

e The discovery of the evidence must have been inadvertent; and

e The incriminating nature of the evidence must have been immediately
apparent.

Although the New Hampshire Supreme Court has not ruled on the issue, other courts
have recognized that the same analysis applies when determining whether officers may

seize objects that they have found by “plain feel,” or “plain smell.”23®

1. An Officer Must View The Item From A Place Where The Officer Is
Lawfully Entitled To Be
If an officer is not lawfully in a location when the officer observes the evidence, the
officer cannot rely upon the plain view exception to seize the evidence.
For example, an officer who legally enters the residence to do a sweep for potential

gunshot victims could rely upon the exception if, during the sweep, the officer observes

2% State v. Pinder, 126 N.H. 220, 224 (1985).

23 See e.g., Minnesota v. Dickerson, 508 U.S. 366, 372 (1993) (plain touch); United States v. Angelos, 433
F.3d 738, 747 (10th Cir. 2006) (plain smell); United States v. Pierre, 958 F.2d 1304, 1310 (5th Cir. 1992)
(plain smell).
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contraband in plain view. However, if the officer conducts the sweep, confirms the absence
of any victims, and then remains in the home to look around, the officer no longer has a
lawful justification for being in the house without a search warrant. Under these
circumstances, the officer could not rely upon the plain view exception to seize evidence.?’

In Arizona v. Hicks, the United States Supreme Court held that although the police
had lawfully entered an apartment in response to a report that a gun had been fired through
the apartment floor into the apartment below, the police had not been justified in moving a
television set to check its serial number as part of this entry.?®® Because the serial number
would not have been visible to the police without manipulating or moving the television,
and their search was necessarily limited to searching the premises for the shooter or
victims, the court held that the evidence derived from the observation of the serial numbers
should have been suppressed.

The use of a flashlight to illuminate what would otherwise be exposed to public

viewing, such as the interior of a car, does not transform the viewing into a search.?%

2. The Discovery Of Incriminating Evidence Must Be Inadvertent

Although it is no longer a requirement under federal law, in New Hampshire, the
plain view exception includes a requirement that the discovery of incriminating evidence
be inadvertent.?*® The New Hampshire Supreme Court has held, however, that the
inadvertency requirement does not apply to “drugs, weapons, and other items ‘dangerous
in themselves.””?4!

For example, if an officer who has knowledge of a suspect’s drug dealing executes

a search warrant in the suspect’s home, then even if the warrant did not authorize a search

237 State v. Slade, 116 N.H. 436, 438 (1976).

238 Arizona v. Hicks, 480 U.S. 321, 324-25 (1987).

239 United States v. Dunn, 480 U.S. 294, 305 (1987).

240 State v. Murray, 134 N.H. 613, 615 (1991).

241 State v. Folds, 216 A.3d 58, 63 (N.H. 2019); State v. Nieves, 160 N.H. 245, 250 (2010).
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for drugs specifically, that officer can still seize any illegal drugs that are discovered in
plain view because the discovery of drugs need not be inadvertent.

In other contexts, however, inadvertency remains a requirement to satisfy the plain
view exception. A “discovery is inadvertent if, immediately prior to the discovery, the
police lacked sufficient information to establish probable cause to obtain a warrant to
search for the object.”?*? Thus, even if officers may have suspected that certain evidence
might be found at a particular place, it would not preclude them from seizing the evidence
under the plain view exception.

If, however, in the course of executing a warrant, officers discover evidence in plain
view, such as child sexual abuse images, which in combination with other information
available to the police would be sufficient to establish probable cause to search for
additional child sexual abuse images, the officers should temporarily stop the search and
secure a supplemental warrant, rather than rely upon the plain view exception to seize any

other child sexual abuse images that they might find.

3. The Incriminating Nature Of The Evidence Must Be Immediately
Apparent

Before an item in plain view may be seized, it must be immediately apparent to the

officer that the item is contraband or incriminating evidence.?*® This requirement is met

“if, at the time of the seizure, the officer has probable cause to believe that the object seized

is incriminating evidence.”?** As with other probable cause determinations, officers are

entitled to rely upon their expertise and draw reasonable inferences from the facts available

to them to decide whether an object is contraband or incriminating.?*°

242 State v. Davis, 149 N.H. 698, 701 (2003) (quoting State v. Cote, 126 N.H. 514, 526 (1985)).
243 State v. Ball, 124 N.H. 226, 236 (1983).

244 State v. Davis, 149 N.H. 698, 701 (2003).

245 State v. Davis, 149 N.H. 698, 701 (2003).
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For example, an officer who is trained in the identification and packaging of
controlled drugs could look at a small transparent bag of white powder and determine that
there was a reasonable probability that it was contraband.?*® However, the New Hampshire
Supreme Court has held that the mere observation of a “hand-rolled cigarette,” without
additional corroborating facts such as the smell of marijuana, does not establish probable
cause to believe that the item is contraband, and thus, it would not justify seizing the item

under plain view.?%’

E. Probable Cause And Exigent Circumstances

Police officers are not required to obtain a search warrant when they have probable
cause to believe that evidence of a crime will be found in a particular place and the officers
are faced with exigent circumstances.?*® Exigent circumstances exist when “the delay
caused by obtaining a search warrant would create a substantial threat of imminent danger
to life or public safety or likelihood that evidence will be destroyed.”?4® The term refers to
“those situations in which law enforcement agents will be unable or unlikely to effectuate
an arrest, search, or seizure, for which probable cause exists, unless they act swiftly and,

without seeking prior judicial authorization.”?%

246 State v. Murray, 134 N.H. 613, 616 (1991).
247 State v. Ball, 124 N.H. 226, 236-37 (1983).
248 State v. Gay, 169 N.H. 232, 240 (2016).

249 State v. Stern, 150 N.H. 705, 709 (2004).
250 State v. Stern, 150 N.H. 705, 709 (2004).
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The following are illustrative situations in which a warrantless search based upon

exigent circumstances is permissible:

A warrantless blood draw to obtain a blood sample from the defendant,
who was under arrest for driving while intoxicated (DWI) following a
collision in the middle of the night, where the delay caused by obtaining
a warrant could deprive the State of reliable evidence of the defendant’s
intoxication.?>*

A warrantless entry into the defendant’s apartment to search for a sniper
who had shot though the front window of the police department and
injured two people, where there was probable cause to believe that the
sniper was in the apartment.??

A warrantless seizure of a car where there was probable cause to believe
the car contained a large quantity of drugs and the defendant was driving
the car and believed to be headed out of town.?%3

A warrantless inspection of the hidden vehicle identification number
(VIN) on the defendant’s car where there was probable cause to believe
that the car, which the defendant was driving, was stolen.?%*

A warrantless entry into the curtilage of a home to allow a scent-tracking
canine to follow the scent of a suspect fleeing a murder scene.®

A warrantless entry into a home to apprehend an armed fleeing felon.?%

The exigent circumstances exception to the warrant requirement is applicable only

when the exigency was unforeseeable.?>” The police may not intentionally create or wait

for exigent circumstances to develop and then rely upon the exigent circumstances to

251 State v. Stern, 150 N.H. 705, 710 (2004); see also State v. Steimel, 155 N.H. 141, 148 (2007) (exigency
can apply in the context of drug or alcohol consumption). Cf. Missouri v. McNeely, 569 U.S. 141, 156
(2013) (reemphasizing the totality of the circumstances analysis, and rejecting a per se rule that the natural
dissipation of alcohol in the blood establishes exigency).

252 State v. Theodosopoulos, 119 N.H. 573, 579 (1979).
253 Gtate v. Gallant, 133 N.H. 138, 145-46 (1990).

254 State v. Camargo, 126 N.H. 766, 770 (1985).

255 State v. Gay, 169 N.H. 232, 243 (2016).

2% Welch v. Wisconsin, 466 U.S. 740, 752 (1984).

257 State v. Gay, 169 N.H. 232, 242 (2016).
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justify acting without a warrant.?%® It would be impermissible, for instance, for an officer
to knock on a suspected drug dealer’s door and then immediately search without a warrant
on the grounds that occupants might destroy the evidence.?*®

The scope of a warrantless entry or search based upon exigent circumstances must
be narrowly tailored to the exigency. In other words, if officers enter a home without a
warrant to apprehend a fleeing felon, they must limit their search to areas in which a person
could be found. Once the person is located, the search must be terminated.

If evidence is inadvertently found in plain view during a search based upon probable
cause and exigency, the evidence may be seized. However, once the exigency justifying
the search has dissipated, police must secure the scene and obtain a warrant before looking

for further evidence.

F. “Community Caretaking” Or “Emergency Aid” Exceptions

Although often referred to as a type of exigent circumstances exception, community
caretaking and emergency-aid exceptions are separate and distinct exceptions to the
warrant requirement.?%

Under the community caretaking exception, the officer must be able to “point to
specific and articulable facts, which, taken together with rational inferences from those
facts, reasonably warrant the community caretaking activity.”?5! Specific and articulable
facts that justify the community caretaking exception are those that support concern for the
safety of others or their property.?? For example, if an officer is concerned about the well-

being of a person in a house, the concern for well-being may outweigh an intrusion onto

28 State v. Robinson, 158 N.H. 792, 798 (2009) (“[I]f no exigency existed before the police became
involved, the police cannot themselves create the exigency to justify a warrantless entry.”).

259 See State v. Morse, 125 N.H. 403, 408 (1984) (evidence was suppressed when the police intentionally
created exigent circumstances by knocking on the suspect’s door).

260 State v. MacElman, 149 N.H. 795, 797-98 (2003).
21 State v. D’Amour, 150 N.H. 122, 127 (2003).
262 See State v. LaBarre, 160 N.H. 1, 8 (2010).
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that property.2® Similarly, protecting property with no identifiable owner may also justify
a warrantless search.?®* A search of an abandoned car, for example, may be justified as a
means to identify the owner.

The emergency-aid exception is closely related to the community care exception. It
recognizes that police officers regularly engage in “community caretaking function[s] . . .
such as helping stranded motorists, returning lost children to anxious parents, and assisting
and protecting citizens in need,” that are unrelated to the “detection, investigation, or
acquisition of evidence relating to the violation of a criminal statute.”?%

In the course of performing those duties, it may be necessary, for example, for an
officer to seize a person’s property to safeguard it against theft or destruction,?%® or to enter
a person’s property to respond to a reported emergency.?®’ Provided that the officer’s
conduct was not a subterfuge for a criminal investigation, it would fall within the
emergency-aid exception to the warrant requirement.

To prove that a particular search or seizure was justified under the emergency-aid
exception, the State much show three things:

e The officers had objectively reasonable grounds to believe that there was
an emergency at hand, and there was an immediate need for their
assistance for the protection of life or property.28

e There was an objectively reasonable basis, approximating probable
cause, to associate the emergency with the area or place to be searched.

263 State v. LaBarre, 160 N.H. 1, 8 (2010).
264 State v. Denoncourt, 149 N.H. 308, 310 (2003).

265 State v. MacEIman, 149 N.H. 795, 798 (2003) (quotations omitted); see also State v. Craveiro, 155 N.H.
423, 427 (2007).

266 State v. Psomiades, 139 N.H. 480, 481 (1995).

267 State v. MacElman, 149 N.H. 795, 798 (2003); see also State v. Eldridge, No. 2018-0551, 2020 WL
812924, at *7-8 (N.H. Feb. 19, 2020).

268 The New Hampshire Supreme Court has interpreted this requirement very narrowly. Only a “compelling
need for immediate official action and a risk that the delay inherent to obtaining a warrant will present a
substantial threat of imminent danger to life or public safety.” State v. Seavey, 147 N.H. 304, 307 (2001)
(quoting State v. Theodosopoulos, 119 N.H. 573, 580 (1979)).
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e The search was not primarily motivated by an intent to arrest or seize
evidence.?®°

In State v. Brunelle, the New Hampshire Supreme Court dealt with a fairly common
circumstance of community caretaking, or emergency aid, that led to the discovery of
illegal behavior.2” In that case, after assisting in moving a stalled car off the highway, a
trooper asked the driver for his license and registration. The trooper discovered that the
driver’s license had been suspended and subsequently arrested the driver for operating after
certification as a habitual offender. The driver sought to suppress the evidence of the stop,
claiming that he was illegally seized without reasonable suspicion at the point that the
trooper requested his license and registration. On appeal, the Court held that the trooper’s
actions were part of her community caretaking function, and thus, they fell within an
exception to the warrant requirement. The trooper made the request to document her
contact with the driver, which was in accordance with State Police policy.

Although the emergency-aid exception applies to community caretaking functions,
it may apply even in situations where the police are also conducting a criminal
investigation. The critical factor in making the exception applicable is that, with respect to
the particular challenged conduct, the police had an independent, caretaking reason for
undertaking it, and it was not simply a pretext for engaging in a criminal investigation.?’!

For example, if while investigating a criminal mischief complaint, a police officer
saw a briefcase lying on the street, and there was no basis to believe it was connected to
their investigation, they could search it for the purpose of safeguarding it and identifying

its owner.

269 State v. MacElman, 149 N.H. 795, 798 (2003).
210 State v. Brunelle, 145 N.H. 656, 659 (2000).
21 State v. LaBarre, 160 N.H. 1, 8 (2010); State v. D’Amour, 150 N.H. 122, 126 (2003).
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G. Automobiles

Recently, the New Hampshire Supreme Court has adopted a limited motor vehicle
exception to the search warrant requirement.?’? This is a significant change from the
Court’s earlier interpretations of the New Hampshire Constitution.?”® The limited motor
vehicle exception that the New Hampshire Supreme Court has adopted is far narrower in
scope than the motor vehicle exception recognized under the United States Constitution.?”*
Under New Hampshire’s motor vehicle exception, law enforcement officers may enter a
car to seize evidence if the following two factors have been met:

e The officers stop the motor vehicle in transit pursuant to a lawful stop;
and

e The officers have probable cause to believe that a plainly visible item in
the vehicle is contraband.?”

The “in transit” portion of the first factor does not limit the exception to situations
where law enforcement officers stop motor vehicles actively traveling on the roadways,
but instead, includes most situations where the officers can reasonably conclude that the
motor vehicle is traveling between two locations.?’® For example, a police officer who has
stopped a motor vehicle for a traffic violation and sees drugs on the passenger’s seat while
interacting with the driver may seize those drugs. Similarly, a police officer who stops to
investigate a car parked at a gas station that has been closed for several hours and sees a
hypodermic needle in the lap of a driver who admits it contains drugs can seize the

needle.?’’

212 State v. Cora, 170 N.H. 186, 196-97 (2017).

213 State v. Sterndale, 139 N.H. 445, 449 (1995), abrogated by State v. Cora, 170 N.H. 186 (2017).
274 State v. Cora, 170 N.H. 186, 196 (2017) (rejecting the federal motor vehicle exception).

215 State v. Cora, 170 N.H. 186, 196 (2017).

276 State v. Glavan, 171 N.H. 457, 460 (2018).

217 See State v. Glavan, 171 N.H. 457, 460 (2018).
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A police officer may not, however, rely upon the motor vehicle exception to seize
contraband from a parked and unoccupied car or a car parked in a person’s driveway, even
if the driver is in the car, because neither vehicle would be “in transit.”

In addition to the limited motor vehicle exception, law enforcement officers may
rely upon the exigent circumstances exception to the search warrant requirement to search
non-impounded motor vehicles.

The fact that a motor vehicle is inherently mobile does not, in and of itself, create
exigent circumstances. Rather, police must demonstrate facts in each specific case that
support why there is an emergency that justifies immediately searching for evidence
without obtaining a warrant first. For example, if the police have probable cause to believe
that a person is transporting drugs in his or her car, and there is reason to believe that the
person is driving out of town and will remove the drugs, officers would be justified in
stopping and searching the car under the exigent circumstances exception.?’® Under those
circumstances, the delay caused by obtaining a warrant could result in the removal or
destruction of evidence.

If, however, a vehicle is not in transit because, for example, the driver has been
arrested, there is no longer any exigency. The vehicle should be secured while a search
warrant is obtained.

Generally, where exigent circumstances justify a warrantless search of a motor
vehicle, the search should be conducted immediately. When, however, there are public
safety or law enforcement concerns that make it ill-advised to conduct the search on the
roadside, the police are permitted to remove the vehicle to a police station or other safe
location where the search should be conducted immediately. Circumstances that would
warrant the seizure and removal of a vehicle include concern that a roadside search could
endanger life or physical well-being, or a fear that a public search would tip off a co-

conspirator and jeopardize an on-going investigation.?”

278 State v. Camargo, 126 N.H. 766, 770 (1985).
219 State v. Gallant, 133 N.H. 138, 147 (1990).
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Concern that evidence will be destroyed if a vehicle is left unattended for a period
of time is not sufficient to justify the warrantless seizure and search under the exigency
exception if the police could reasonably overcome this difficulty by posting an officer to

guard the motor vehicle while a warrant is obtained.?8°

H. Searches Incident To A Lawful Arrest

The search-incident-to-arrest exception allows a police officer to conduct a
contemporaneous warrantless search of an arrested person and the area immediately
surrounding that person at the time of arrest. The exception applies only if the search is
conducted in relation to a lawful arrest. Any evidence obtained as a result of an illegal
arrest, for example, without an arrest warrant where a warrant was legally required, will be
inadmissible in court.?8

To fall within the search-incident-to-arrest exception, the search must be conducted
very close in time to the arrest. It could occur before the arrest, provided it is “substantially
contemporaneous” with the arrest.?82 The types of situations in which pre-arrest searches
are acceptable usually involve additional exigent circumstances, such as a suspect’s
engaging in furtive movements or the officer’s observing a weapon protruding from a
dangerous suspect’s waistband. Under such circumstances, the police could immediately
search the suspect pursuant to the search-incident-to-arrest exception to the warrant
requirement, even though the formal arrest may not yet have actually occurred. The
justification for the exception is three-fold:

e To prevent harm to the arresting officer;

e To prevent the arrestee from destroying evidence; and

280 State v. Camargo, 126 N.H. 766, 770 (1985).
281 Wong Sun v. United States, 371 U.S. 471, 487 (1963).
282 State v. Degrenier, 128 N.H. 547, 548-49 (1986).
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e To ensure that the arrestee does not have, or cannot gain, any means to
escape.?83

Thus, any search conducted pursuant to this exception must be limited to those areas
within which the arrestee might reasonably gain possession of a weapon, means of escape,
or evidence that could be destroyed—the arrestee’s person and the area within the
arrestee’s immediate control at the time of arrest, commonly referred to as the person’s
“wingspan” or “lunging distance.”

The exception would not extend, for example, to a search of rooms in a house other
than that in which an arrest occurs, or even to closed or concealed areas within the room
where the arrest took place. Neither of those places would be within the defendant’s
Immediate control. The exception also does not extend to information contained in an
electronic device. Although the police may seize the device itself if it is within the
arrestee’s immediate control, they may not search the device recovered in that seizure.?%

When executing an in-residence arrest, if an officer has reasonable suspicion to
believe that there is another person in the residence that poses a danger to the officers, an
officer is permitted to expand a search beyond that very limited “wingspan” or “lunging
distance” area, and conduct a “protective sweep” of other rooms. The protective sweep
may entail only a cursory inspection of those spaces where a person may be found and
must not extend beyond that necessary to dispel the suspicion of danger.?&

When reviewing the legality of searches based upon the search-incident-to-arrest
exception, the New Hampshire Supreme Court has looked closely at whether the search
served the intended purpose. In State v. Sterndale, the Court held that a warrantless search
of the passenger’s compartment of the defendant’s car was not justified under the search-
incident-to-arrest exception because at the time of the search, the defendant had already

been handcuffed and placed in a cruiser. Thus, there was no danger that the defendant could

283 State v. Murray, 135 N.H. 369, 374 (1992).
284 Riley v. California, 573 U.S. 373, 385-86 (2014).
285 Maryland v. Buie, 494 U.S. 325, 335-36 (1990); State v. Smith, 141 N.H. 271, 276 (1996).
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gain access to any evidence, weapons, or elements of escape that might have been present
in the car.28

Similarly, in State v. Murray, the Court held that a search of the defendant’s purse,
conducted after the defendant was in the custody of ambulance attendants, was not justified
under the search-incident-to-arrest exception.?®” “Because whatever was in her purse could
not at the time have posed a threat to the welfare of the officer, aided her in effecting an
escape, or been destroyed by her, the common-sense factors underlying the rationale for

the search incident to arrest exception were not present.”28

L. Inventory Searches
1. Post-Arrest Detention Search

The police may conduct a warrantless search of an arrested person, and the arrested
person’s personal effects, as part of a routine administrative procedure incident to booking
and detention.?®® Such a search serves four valid purposes:

e To protect the arrestee’s property while the arrestee is in custody;

e To protect the police from fraudulent claims that they have stolen or failed
to adequately safeguard the arrestee’s property;

e To discover objects that may be used to facilitate an escape or that could
be used to cause injury; and

e To ascertain or verify the identity of the arrestee.?*
The permissible scope of a post-arrest detention search is broad. The New
Hampshire Supreme Court has held, for example, that in the course of such a search, it was

permissible for police to search a closed film canister that had been in the possession of an

286 State v. Sterndale, 139 N.H. 445, 448 (1995).
287 State v. Murray, 135 N.H. 369, 374 (1992).

288 State v. Murray, 135 N.H. 369, 374 (1992).

289 [llinois v. Lafayette, 462 U.S. 640, 646 (1983).
2% [1linois v. Lafayette, 462 U.S. 640, 646 (1983).
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arrestee,?! and to read the hidden contents of a notebook that had been seized incident to

an arrest.2%?

2. Inventory Searches Of Persons Detained In Protective Custody

Although the police are permitted to do an inventory search of a person being held
in protective custody, the permissible scope of such a search is narrower than it would be
for a person detained for a criminal offense. The person and that person’s personal effects
can be searched solely for the limited purpose of identifying the detainee and reducing the
likelihood of injury to the detainee and others.?%

Thus, if the person has been identified, the police would not be justified in searching
the contents of the person’s wallet.?% Similarly, it would be difficult to justify the search

of the contents of a notebook, unless there was some basis to believe that it held a weapon.

3. Inventory Searches Of Automobiles

When the police impound a motor vehicle, they are permitted to conduct a
warrantless inventory search of the vehicle. This type of warrantless search is justified for
“the protection of the owner’s property while it remains in police custody, the protection
of the police against claims or disputes over lost or stolen property, and the protection of
the police from potential danger.”?%

To be valid as an inventory search, however, the search must be done pursuant to

established department policy.?% Unless the department has a policy that expressly permits

291 State v. Maxfield, 121 N.H. 103, 105-06 (1981).
292 State v. Cimino, 126 N.H. 570, 574-75 (1985).

293 RSA 172-B:3, VII (2014). See State v. Toto, 123 N.H. 619, 623 (1983) (holding that it was permissible
to search a large plastic bag possessed by the detainee because such a bag could hold a gun or other weapon).

29 State v. Harlow, 123 N.H. 547, 549-52 (1983).
2% South Dakota v. Opperman, 428 U.S. 364, 369 (1970) (internal citations omitted).

2% State v. Newcomb, 161 N.H. 666, 672 (2011); State v. Finn, 146 N.H. 59, 62 (2001); State v. Hale, 136
N.H. 42, 45 (1992).
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it, an officer may not open closed containers found in a vehicle during an inventory
search.?®” Nor may an officer search trunks or other luggage compartments during an
inventory search, unless the department has a policy that expressly permits such a search.?%

The existence of an established policy ensures that inventory searches are conducted
in a consistent manner by limiting an officer’s discretion as to when and how such a search
will be done. Thus, it is important that officers become very familiar with their agency’s
inventory search policy and adhere to it.

To serve its purpose, an inventory search must result in a complete written inventory
of the items found in the vehicle, which can be validated by the owner. Failure to create a
written inventory, or the creation of an incomplete inventory, could lead to a claim that the
search was not a valid inventory search.

If, during the course of conducting an inventory search, officers develop probable
cause to believe that evidence of criminal activity may be found in the car, then they should
suspend the search and obtain a search warrant. Failing to do so may result in a legal

challenge to the search on the ground that it exceeded its permissible scope.

J. Administrative Searches

Some state and local agencies have the statutory authority to conduct inspections of
private dwellings, vehicles, or business premises, or to inspect certain records pursuant to
an administrative search warrant. For example:

e Bailiffs are permitted to search persons entering the courthouse;?%°

e The Division of Motor Vehicles may inspect vehicles and car lots,
dealers, etc.;

e The Division of Public Health may inspect businesses for compliance
with health requirements;3%

297 State v. Finn, 146 N.H. 59, 62 (2001).

29 State v. Newcomb, 161 N.H. 666, 672 (2011).

299 State v. Plante, 134 N.H. 585, 588-89, cert. denied, 502 U.S. 984 (1991).
300 See, e.g., RSA 313-A:21, | (Supp. 2019).
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e The Pari-Mutuel Commission may inspect all charitable organization
records;3%!

e The Fire Marshal or local fire chief may inspect buildings for code
compliance;3%?

e The Department of Health and Human Services may visit aid recipients
to ensure conformity with use requirements;3% and

e Local ordinances may authorize police officers to check pawn shops for
stolen merchandise.3%

An administrative search warrant should not be used in the course of, or to further
a, criminal investigation, nor should it be used to circumvent the criminal search warrant

requirements.30®

K. School Searches
1. Searches Of Students And School Facilities

Searches of students and school premises by law enforcement officers are governed
by the same constitutional principles as any other search, and a warrant is required for such
searches in the absence of an applicable exception to the warrant requirement.

However, a school official, not a law enforcement official, will ordinarily be
justified in searching a student or a location on school premises without a warrant when
there are reasonable grounds for suspecting that the search will turn up evidence that the
student has violated or is violating either the law or the rules and regulations of the school.

The search will be permissible in its scope when the measures adopted are reasonably

301 RSA 287-E:9, VI (2016).

302 RSA 153:4-a (2014).

303 See, e.g., RSA 170-E:8, 111 (Supp. 2019).

304 RSA 398:13 (2017).

305 State v. Sidebotham, 124 N.H. 682, 689 (1984).
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related to the objectives of the search and are not excessively intrusive in light of the age
and gender of the student and the nature of the infraction.3%®

While the warrant requirement does not apply to school officials generally, it would
apply if a school official acted as an agent of the police in searching a student.>° In
assessing whether a school official was acting as a police agent, a court will consider
whether there was a prior agreement between the police and the school official and whether
the police requested or induced the school official to obtain the evidence.3®

In State v. Heirtzler, the New Hampshire Supreme Court suppressed evidence
obtained as a result of an interrogation and warrantless search conducted by a school
official, finding that the school official’s actions had been induced by law enforcement.3%®
The school official searched the student based upon information from the school resource
officer that a teacher had seen the student engaged in a suspicious, potentially drug-related,
act. The Court based its ruling on the fact that there was an understanding between the
school and the police that information in the hands of the school resource officer about
potential criminal activity that did not amount to probable cause would be passed on to the
school administration for action.

The Heirtzler opinion illustrates how important it is for school resource officers to

exercise caution in working with school officials concerning potentially criminal behavior.

3% New Jersey v. T.L.O., 469 U.S. 325, 342 (1985); State v. Tinkham, 143 N.H. 73, 75-76 (1998); State v.
Drake, 139 N.H. 662, 666 (1995).

307 State v. Heirtzler, 147 N.H. 344, 348 (2001).
308 State v. Nemser, 148 N.H. 453, 455 (2002).
309 State v. Heirtzler, 147 N.H. 344, 348 (2001).
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2. Searches Of Dormitory Rooms

In the collegiate context, dormitory rooms constitute a “home away from home,”
and the full privacy protections of the Fourth Amendment are applicable. Accordingly, to
conduct a search of a dormitory room, the police must have a search warrant or act pursuant
to a recognized exception to the warrant requirement.

Many school officials are authorized, by school policy or residence hall contract, to
inspect dorm rooms without the student’s consent.®!® However, as discussed above, if a
school official conducts a search “in conjunction with or at the behest of law enforcement

agencies,”®! or as an agent of the police, the warrant requirement would apply.3?

L. Electronic Devices

In accordance with many of the judicially recognized exceptions to the warrant
requirement, law enforcement officers may seize electronic devices—most commonly
cellular phones—from suspects, arrestees, or criminal defendants. Generally, the
exceptions that allow for the seizure of the physical cellular phone do not allow law
enforcement officers to search the electronic data stored on the cellular phone, unless the
officers first get a search warrant. Officers may search the physical phone, however, for
items such as razor blades, which may be used to harm the officers.

In Riley v. California, the United States Supreme Court held that “a warrant is
generally required before a search, even when a cellular phone is seized incident to
arrest.”!3 In analyzing the issues present in that case, the Court stated that other exceptions
to the warrant requirement may not apply or would be exceptionally rare in the context of

searching a cellular phone.

310 Commonwealth v. Nielson, 666 N.E.2d 984, 987 (Mass. 1996).
311 New Jersey v. T.L.O., 469 U.S. 325, 340-42 (1985).

312 State v. Nemser, 148 N.H. 453, 457 (2002).

313 Riley v. California, 573 U.S. 373, 401 (2014).
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The Court found that the digital data stored on a cellular phone “cannot itself be
used as a weapon to harm an arresting officer or to effectuate the arrestee’s escape.” ' It
further found that simple precautions, such as placing the cellular phone in “airplane mode”
or storing it in a Faraday bag, could prevent the remote destruction of data.3'®

The Court did acknowledge that “[i]f the police [were] truly confronted with a now
or never situation,” the officers may have the necessary exigency to search the cellular
phone under the exigent circumstances exception.®® Given the Court’s language and
discussion of efforts to prevent destruction of information, however, it is likely that such
“now or never” situations would be extraordinarily rare. Thus, the best practice in such
circumstances would be to secure the cellular phone from outside interference and applying
for a search warrant. Additionally, in an effort to preserve the cellular phone records while
seeking a search warrant or while continuing the investigation, officers should submit a
preservation letter to the cellular phone carrier company. See Sample Preservation Letter,

page 443.

314 Riley v. California, 573 U.S. 373, 387 (2014).
315 Riley v. California, 573 U.S. 373, 390-91 (2014).
316 Riley v. California, 573 U.S. 373, 391 (2014) (quotations omitted).
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VII. REQUESTS FOR AUTHORIZATION OF “ONE-PARTY”
INTERCEPTS UNDER RSA 570-A:2

A. Introduction

In general, the interception of telecommunications and oral communications
without the consent of all parties to the communication is prohibited by RSA chapter 570-
A. However, the Attorney General has the authority to permit investigative or law
enforcement officers to intercept “telecommunications” and “oral communications” where
only one party to the communication has consented to the interception.3!’ These terms are
defined by statute.3*®

A “telecommunication” is “the transfer of any form of information in whole or in
part through the facilites of a communications common carrier.”3® Thus,
“telecommunications” include telephone calls (whether by landline or a wireless service),
video calls, and messages sent by e-mail, Short Message Service (SMS) (i.e., text
messages), or any kind of instant messaging system, among other services.

An “oral communication” is “any verbal communication uttered by a person who
has a reasonable expectation that the communication is not subject to interception, under
circumstances justifying such expectation.”*2° Thus, whether the interception of a specific
communication is prohibited by RSA chapter 570-A will often depend on the specific
circumstances surrounding the communication.

If there is any doubt regarding whether it would be lawful to intercept a particular
communication, an officer should first consult the county attorney’s office for the relevant

jurisdiction or the Attorney General’s Office.

317 RSA 570-A:2, 11(d) (Supp. 2019).
318 RSA 570-A:1, I-11 (Supp. 2019).
319 RSA 570-A:1, | (Supp. 2019).

320 RSA 570-A:1, 11 (Supp. 2019).
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It is also important to note that a civilian’s “filming of government officials engaged
in their duties in a public place, including police officers performing their responsibilities,”
is protected by the First Amendment to the United States Constitution,®?* and does not

violate RSA chapter 570-A, regardless of whether the officers have given consent.

B. Criminal Offenses For Which One-Party Interceptions May Be Authorized

Authorizations for one-party interceptions can be granted to facilitate the
investigation of only the following offenses:

e Solid waste violations (RSA 149-M:9, I, 1I);

e Harassing or obscene telephone calls (RSA 644:4);

e Organized crime (RSA 570-A:1, XI);

e Homicide (RSA 630);

e Kidnapping (RSA 633:1);

e Gambling (RSA 647:2);

e Theft (RSA chapter 637);

e Corrupt practices (RSA chapter 640);

e Computer pornography & child exploitation (RSA chapter 649-B);

e Criminal violations of the securities laws (RSA 421-B:3, RSA 421-B:4,
RSA 421-B:5, RSA 421-B:19, RSA 421-B:24);

e Criminal violations of the securities takeover disclosure laws (RSA
421-A:3, RSA 421-A:7, RSA 421-A:8, RSA 421-A:11, RSA 421-A:13);

e Robbery (RSA 636:1);

e Arson (RSA 634:1);

e Hindering apprehension or prosecution (RSA 642:3);

e Tampering with witnesses and informants (RSA 641:5);
e Aggravated felonious sexual assault (RSA 632-A:2);

e Felonious sexual assault (RSA 632-A:3);

e Escape (RSA 642:6);

321 Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir. 2011).
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e Bail jumping (RSA 642:8);
e Insurance fraud (RSA 638:20);

e Dealing in narcotic drugs, marijuana, or other dangerous drugs (RSA
chapter 318-B);

e Hazardous waste violations (RSA 147-A:4, 1); and
e Conspiracy to commit any of the listed offenses.3?2

1. Limitations Of Authority

Authorization for a one-party interception cannot be granted in connection with the
investigation of an attempt to commit any of the listed crimes or in connection with being
an accomplice to any of the listed crimes. In addition, assault crimes and other offenses
under RSA chapter 631 are not among the crimes listed in RSA chapter 570-A.

The Attorney General may delegate to county attorneys the authority to approve
interceptions in the investigation of drug-related offenses as defined in the Controlled Drug
Act, RSA chapter 318-B.32® Therefore, a county attorney may exercise authority under
RSA 570-A:2 only in the county where the county attorney serves, and only in instances
where the crime under investigation is defined by RSA chapter 318-B. If authorization is
sought for an interception that will take place in another county, the requesting officer
should seek approval from the county attorney in that county. If an officer reasonably
anticipates that the interception will cross into another county, i.e., the non-consenting
party will likely be in another county at the time of the intercept, the officer should seek
approval from the Attorney General’s Office.

Finally, if an officer is requesting authorization for an interception in a non-drug-
related investigation, or knows that non-drug-related offenses may be discussed during the
intercepted communication, the officer should seek approval from the Attorney General’s
Office.

322 RSA 570-A:2, 11(d) (Supp. 2019); RSA 570-A:7 (Supp. 2019).
323 RSA 570-A:2, 1i(e) (Supp. 2019).
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Prerequisites To Granting Authorization For A One-Party Interception

law enforcement officer may intercept a telecommunication or oral

communication when all of the following circumstances exist:

The officer is a party to the conversation, or one of the parties to the
communication, i.e., a victim or a confidential informant, has consented
to the interception;

There is reasonable suspicion to believe that evidence of a violation of a
listed crime will be derived from the interception; and

An authorized member of the Attorney General’s Office or a county
attorney’s office has authorized the specific interception.?*

Before requesting approval for a one-party interception from either the Attorney

General’s Office or a county attorney’s office, an officer should consider the following:

Whether there is an adequate basis for a finding of reasonable suspicion;

Whether an informant’s reliability or trustworthiness has been
established, and whether the informant has an incentive to provide
information to the police;

Whether the police have independently corroborated any of the
informant’s information, especially any incriminating information;

Whether a party to the conversation has consented to the interception, and
whether that consent is written or recorded;

Whether it is likely that unknown persons may be intercepted,;
What a reasonable timeframe for the interception will be;

Whether both telephonic and in-person interceptions should be requested;
and

Whether another jurisdiction (state or county) may be involved in the
interception.

324 RSA 570-A:2, 11(d), (e) (Supp. 2019).
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“Reasonable suspicion” is suspicion based on specific, articulable facts, together
with inferences reasonably drawn from those facts.3?® Reasonable suspicion exists when
specific and articulable facts, taken together with reasonable inferences from those facts,
lead the authorizing official to believe that evidence of criminal conduct will be derived
from the interception.®?® “In determining whether the [authorizing attorney] properly
authorized the intercept, [a court will] look to the totality of the circumstances, which
includes an examination of the overall reasonableness of the authorization.”3?’

The determination of whether there is reasonable suspicion for the interception will
be made by the assistant county attorney or the assistant attorney general who considers
the application for the interception. That attorney will consider the same factors that a judge
would consider in evaluating whether an investigative stop was supported by reasonable
suspicion.

“Articulable facts” supporting reasonable suspicion may come from:

e The firsthand account of a credible witness;
e Corroborating information from other witnesses;

e In drug cases, previous successful controlled buys by a confidential
informant or undercover officer; and

e The target’s previous contacts with law enforcement.3?8

3. Reasonable Suspicion Based On Informants

If a one-party interception request is based on an informant’s tip, the determination
of reasonable suspicion will be based on the informant’s reliability, credibility, and basis

of knowledge.??° It is important to note that “[a]n informant who has personally observed

3% Terry v. Ohio, 392 U.S. 1, 21 (1968); State v. Vadnais, 141 N.H. 68, 70 (1996).

326 State v. Corrado, 154 N.H. 43, 45 (2006).

327 State v. Conant, 139 N.H. 728, 730 (1995).

328 See e.g., State v. Hood, 141 N.H. 196, 198-99 (1996); State v. Pellicci, 133 N.H. 523, 530 (1990).
329 State v. Conant, 139 N.H. 728, 730 (1995).
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incriminating behavior has a stronger basis of knowledge than does an informant who
relates not what he knows personally, but what he has heard others say.”3%

“Police corroboration of part of an informant’s tip may compensate for an
informant’s lack of credibility and basis of knowledge.”33! Also relevant “is whether the
police have other incriminating evidence and whether the person implicated by the
informant’s tip has a criminal reputation.”33? “A bare allegation that a person has engaged
in criminal activity in the past . . . without specifying the nature of the acts and how recently

they occurred, does not support a finding of reasonable suspicion.”33

4, Documentation Requirements For One-Party Authorizations

An attorney authorized to issue one-party authorizations may give oral authorization
for an interception. Within 72 hours of granting the authorization, however, the attorney
must complete a written memorandum setting out the reasons for the attorney’s decision
that reasonable suspicion existed.®* This memorandum will also define the type of
interception that was granted, and the time period when the authorization was valid. The

memorandum must be kept on file in the Office of the Attorney General.

330 State v. Conant, 139 N.H. 728, 731 (1995).

331 State v. Conant, 139 N.H. 728, 731 (1995).

332 State v. Conant, 139 N.H. 728, 731 (1995) (citations omitted).
333 State v. Conant, 139 N.H. 728, 731 (1995).

334 RSA 570-A:2, 11(d) (Supp. 2019).
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5. Exclusion Of Evidence Where There Was No One-Party Authorization

No communication that has been intercepted in violation of RSA chapter 570-A can
be used as evidence in any judicial or legislative proceeding.3%® The function of this
exclusionary rule is “to discourage unconstitutional conduct and to insure integrity in the
judicial process by disregarding evidence produced through an impermissible
procedure.”®3 These purposes are served by excluding any evidence of the illegal

recording and any evidence derived from the recording.3%’

6. When One-Party Authorization Is Not Required

When a law enforcement officer communicates directly over the phone with a
suspect, but no eavesdropping, wiretapping, or recording of that wire communication has
taken place, no authorization is required.3* In such a case, the communication has not been
“intercepted,” but instead, a suspect, “by speaking into their telephone[], intended the
person[] receiving the call to hear what was said,” and therefore has consented to the
officer’s aural acquisition of the communications.®3 This is the case even if the officer has

misrepresented his or her identity to the caller.>*

33%5 RSA 570-A:6 (2001) states:

Whenever any telecommunication or oral communication has been intercepted, no part of
the contents of such communication and no evidence derived therefrom may be received
in evidence in any trial, hearing, or other proceeding in or before any court, grand jury,
department, officer, agency, regulatory body, legislative committee, or other authority of
the state, or a political subdivision thereof, if the disclosure of that information would be
in violation of this chapter.

3% State v. MacMillan, 152 N.H. 67, 71 (2005) (quoting State v. Smith, 242 N.W.2d 184, 186 (Wis. 1976)).
337 State v. MacMillan, 152 N.H. 67, 72 (2005).

338 State v. Lamontagne, 136 N.H. 575, 578 (1992).

339 State v. Lamontagne, 136 N.H. 575, 578-79 (1992).

340 State v. Lamontagne, 136 N.H. 575, 578 (1992).
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VIII. REQUESTS FOR TELECOMMUNICATION AND INTERNET
RECORDS UNDER RSA 7:6-b

A. Introduction

Pursuant to RSA 7:6-b the Attorney General has authority to require
communications common carriers to furnish certain information maintained by such
carriers upon a finding of “reasonable grounds for belief that the service furnished to [the
targeted] person or [targeted] location by such communications common carrier has been,
is being, or may be used for an unlawful purpose.”3*

RSA 570-A:1, IX, defines “communications common carrier’ as:

[A] person engaged in providing communications services to the general
public through transmission of any form of information between subscribers
by means of wire, cable, radio or electromagnetic transmission optical or
fiber-optic transmission, or other means which transfers information without
physical transfer or medium, whether by switched or dedicated facilities. A
person engaged in radio or television broadcasting or any other general
distribution of any form of communications shall not thereby be deemed a
communications common carrier.

When the offense under investigation is defined in RSA chapter 318-B or RSA
chapter 649-B, the Attorney General may delegate his or her authority under this section
to a county attorney. A county attorney may further delegate authority under this section

to any assistant county attorney in the county attorney’s office. The county attorney may

exercise this authority only in cases within the jurisdiction of that county attorney.3*

31 RSA 7:6-b, | (2013).
32 RSA 7:6-b, 111 (2013).
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B. Process For Obtaining An RSA 7:6-b Administrative Subpoena

RSA 7:6-b states that:

The attorney general shall adopt rules, pursuant to RSA 541-A, relative to:

(@  Circumstances under which an assistant attorney general, a
county attorney, or an assistant county attorney may issue
such demands to communications common carriers . . . .

(b)  The procedures for applying for such demands.

(c)  The records of such demands which shall be kept and
maintained.343

These procedures are codified in the New Hampshire Code of Administrative Rules, Ch.
Jus 1500.

1. Application For An RSA 7:6-b Administrative Subpoena

To obtain an RSA 7:6-b administrative subpoena, law enforcement officers will
need to provide the following information in writing to the Attorney General’s Office or to
the county attorney’s office with jurisdiction:

e Your name and title;

e The name and address of the law enforcement agency for which you
work;

e The date of the application;
e The alleged unlawful conduct under investigation;

e The telephone number, screen name, subscriber name, or other subscriber
identifier for the service about which information is being sought;

e The name, address, telephone, and fax number of the communications
common carrier from whom information is being sought;

e The specific information sought from the communications common
carrier, limited to the following, which is reasonably related to the
investigation of the alleged unlawful conduct:

e The name and addresses of persons to whom stated listed or
unlisted telephone numbers are assigned;

3% RSA 7:6-b, 111 (2013).



e A narrative description of the facts that form reasonable grounds to
believe that the identified service being furnished by the communications
common carrier has been, is being, or may be used for an unlawful

The names and addresses of persons to whom any stated or
identified services are provided;

Any local and long distance billing records for any subscribers
to, or customer of, telephone service or wireless telephone
service as defined in RSA 638:21, XI;

The length of service provided to a subscriber or customer by
the communications common carrier;

The types of services provided to the subscriber or customer
by the communications common carrier; and

The telephone number or other subscriber number or identity;

purpose; and

e If not evident from the facts, an explanation of how the conduct is tied to
New Hampshire or the respective county attorney’s jurisdiction.

2.

Form Of Approval Or Denial Of Applications

344

121

The Attorney General or authorized delegate reviewing the application shall

approve the application if:

e The information provided establishes reasonable grounds to believe that
the service being furnished by the communications common carrier to the
targeted person or location identified in the application has been, is being,

or may be used for an unlawful purpose; and

e The information being sought from the communications common carrier
falls within one or more of the categories designated is RSA 7:6-b, 1(a)-

(f).345

344 N.H. Code Admin. R., Jus 1506.03.
385 N.H. Code Admin. R., Jus 1507.03(a).
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If an application is approved, the authorized person shall complete a memorandum

of approval, prior to the issuance of a demand letter. The memorandum shall contain the

following:

The applicant’s name;

The name and address of the law enforcement agency with whom the
applicant is employed,;

The date of the application;
The alleged unlawful conduct under investigation;

The telephone number, screen name, subscriber name, or other subscriber
identifier for the service about which information is being sought;

The name, address, telephone, and fax number of the communications
common carrier from whom information is being sought;

The specific information sought from the communications common
carrier, limited to the following, which is reasonably related to the
investigation of the alleged unlawful conduct:

e The names and addresses of persons to whom stated listed or
unlisted telephone numbers are assigned;

e The names and addresses of persons to whom any stated or
identified services are provided;

e Any local and long distance billing records for any subscriber
to, or customer of, telephone service or wireless telephone
service as defined in RSA 638:21, XI;

e The length of service provided to a subscriber or customer by
the communications common carrier;

e The types of services provided to the subscriber or customer
by the communications common carrier; and

e The telephone number or other subscriber number or identity;

The factual basis for the authorized person’s reasonable grounds for
belief that the service being furnished by the communications common
carrier to the targeted person or location has been, is being, or may be
used for an unlawful purpose; and

The authorized person’s signature.34°

346 N.H. Code Admin. R., Jus 1507.03(b).
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Conversely, an application must be denied if the authorized person determines that:

The information being sought from the communications common carrier
does not fall within any of the categories designated in RSA 7:6-b, I, (a)-
(f); or

The information contained in the application does not establish
reasonable grounds to believe that the service being furnished by the
communications common carrier to the targeted person or location
identified in the application has been, is being, or may be used for an
unlawful purpose.34’

If the application is denied, the Attorney General, or authorized delegate, shall

notify the applicant—either orally or by facsimile, letter, or e-mail—and explain the basis

for the denial. If the notification is done orally, the Attorney General, or authorized

delegate, shall also document the denial and the basis thereof, either by notation on the

written application or in a separate memorandum.34®

C. The Types Of Information That Can Be Obtained With An RSA 7:6-b
Administrative Subpoena

Pursuant to RSA 7:6-b, I, the information that can be obtained with an RSA 7:6-b

administrative subpoena is limited to the following:

The names and address of persons to whom stated listed or unlisted
telephone numbers are assigned;

The names and addresses of persons to whom any stated or identified
services are provided,;

Any local and long distance billing records for any subscriber to, or
customer of, telephone service or wireless telephone service as defined in
RSA 638:21, XI;

The length of service provided to a subscriber or customer by the
communications common carrier;

The types of services provided to the subscriber or customer by the
communications common carrier; and

37 N.H. Code Admin R., Jus 1507.02(a).
348 N.H. Code Admin. R., Jus 1507.02(b).
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e The telephone number of other subscriber number or identity.34°

D. Information That Cannot Be Obtained With An RSA 7:6-b Administrative

Subpoena

The following information cannot be obtained with an RSA 7:6-b administrative
subpoena, but can instead be obtained only by search warrant, grand jury subpoena, or
court order:

e Log on/off dates and times;

e \Web sites visited:;

e Names, subscriber information for those who sent e-email to the targeted
person;

e Names, subscriber information for those to whom the targeted person sent
e-mail;

e The content of any e-mail or other communications; and

e Any information for a telephone number, e-mail address, or other
subscriber service where there is not reasonable suspicion that the service
is, or will be used to engage in criminal activity.

E. Issuance Of Written Demand To The Communications Common Carrier

Once approval of the RSA 7:6-b administrative subpoena has been obtained, written
demand must be issued to the communications common carrier for the information
sought.®®® The written demand shall be issued either on the letterhead of the Attorney
General’s Office or the letterhead of the county attorney’s office.®®! The written demand
must contain a statement indicating that the person making the written demand is
authorized to do so, either pursuant to a delegation of authority by the Attorney General or

the county attorney.3%2

399 RSA 7:6-b, 1(a)-(f) (2013).

350 RSA 7:6-b, 1 (2013).

%1 N.H. Code Admin. R., Jus 1508.01, N.H. Code Admin. R., Jus 1508.02.
%2 N.H. Code Admin. R., Jus 1508.03(a).
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In addition, the written demand must include:

e A statement that the person making the written demand has reasonable
grounds for belief that the service being furnished to the targeted person
or location by the communications common carrier has been, is being, or
may be used for an unlawful purpose;

e A list of the specific information being sought from the communications
common carrier, as designated in RSA 7:6-b, 1(a)-(f);

e A statement indicating that the written demand shall constitute an
administrative subpoena for purposes of determining compliance with
federal law; and

e A statement indicating to whom the requested information shall be
provided and the requested format in which the information shall be
furnished.33

The written demand must then be transmitted to the communications common
carrier either:

e |n person;

e By first class mail;

e By fax; or

e By other electronic means.>**

F. Record Keeping Requirements

The records associated with RSA 7:6-b administrative subpoenas are required to be
kept in either electronic or paper format for a period of 10 years either by the Attorney
General or the issuing county attorney’s office.®*® The records shall include:

e A register of the assistant attorneys general to whom the attorney general
has designated authority and/or a register of assistant county attorneys to
whom the county attorney has delegated authority;

e A copy of each application for written demand submitted to the respective
offices;

33 N.H. Code Admin. R., Jus 1508.03(b)-(e).
34 N.H. Code Admin. R., Jus 1508.04.
355 N.H. Code Admin. R., Jus 1509.01, 1509.02.
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e Each written memorandum of denial or approval; and

e A copy of each demand letter issued by the Attorney General or county
attorney. 3%

3% N.H. Code Admin. R., Jus 1509.01.
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IX. THE LAW REGARDING ON-THE-STREET ENCOUNTERS
AND INVESTIGATIVE DETENTIONS

A. Introduction

Police interactions with the public can range from a casual conversation to a full-
blown arrest. An officer’s constitutional obligations and authority will vary, depending on
the nature of the interaction. In general, the more intrusive the encounter, the greater the
level of suspicion required to justify the officer’s action and the greater the constitutional
protections afforded to the individual. This chapter discusses the limitations on a police
officer’s authority during an “on-the-street” encounter with a member of the public and

during a temporary seizure, commonly known as a Terry®®’ stop or an investigative stop.

B. The Initial Encounter

The constitutional protections against unreasonable seizures do not come into play
until a person is “seized” in the constitutional sense. “[N]ot all personal intercourse
between policemen and citizens involves ‘seizures’ of persons.”®*® Law enforcement
officers, like any other person, are free to approach members of the public and engage them
in conversation. An officer does not seize a person “by merely approaching an individual
on the street or in another public place, by asking him if he is willing to answer questions,
[or] by putting questions to him if the person is willing to listen.”**° The officer may request
to examine an individual’s identification or may ask for consent to search the individual or
the individual’s belongings without legally seizing the suspect, provided the police do not

in any way convey a message that the person must comply with their request. “[S]o long

37 Terry v. Ohio, 392 U.S. 1 (1968).
38 State v. Sullivan, 157 N.H. 124, 130 (2008) (quoting State v. Cote, 129 N.H. 358, 364 (1987)).
39 State v. Riley, 126 N.H. 257, 263 (1985) (quoting Florida v. Royer, 460 U.S. 491, 497 (1983)).
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as a reasonable person would feel free to disregard the police and go about his business,”

no seizure has occurred.3¢°

C. When An Encounter Constitutes A Seizure

Whenever an encounter between the police and a member of the public rises to the
level of a seizure, constitutional protections are triggered. The nature of the seizure will
determine what constitutional rights are implicated. For example, the level of suspicion
required to justify the police action will hinge upon whether the seizure is temporary or
constitutes full-blown custody. Thus, it is important for police officers to understand when,
and to what degree, a person has been seized.

For constitutional purposes, a seizure occurs when a reasonable person, facing the
same circumstances, would not feel free to ignore the law enforcement officer’s questions
and leave.®! This happens when an officer, by means of a show of authority or the use of

physical force, in some way restrains the liberty of a person.®2

1. Factors Relevant In Determining Whether A Person Has Been Seized

When deciding whether a person has been seized, officers need to look at the totality
of the surrounding circumstances, including:

e Whether officers told the person that he or she were free to leave;

e Whether officers were in plainclothes or in uniform;

e Whether officers displayed their weapons or badges;

e Whether the police touched the person or restrained the person in any
way, or made any show of force;

e The number of officers present;

e Whether the officers used their blue lights or siren;

30 State v. Beauchesne, 151 N.H. 803, 809 (2005) (quoting Florida v. Bostick, 501 U.S. 429, 434 (1991).
361 State v. Beauchesne, 151 N.H. 803, 810 (2005); State v. Riley, 126 N.H. 257, 262 (1985).
362 State v. Cote, 129 N.H. 358, 364 (1987).
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e The character and tone of the conversation between the person and the
officers;

e The time of day when the stop occurred,;

e The location of the stop and the person’s familiarity with that location;

e Whether other people were in the area;

e The duration of the stop;32 and

e The race of the officers and the person.3®*

If, in light of the circumstances, a reasonable person would not have felt free to leave the
encounter, then the person has been seized for constitutional purposes.

New Hampshire courts have taken a broad view when determining the point at
which an encounter between a law enforcement officer and a member of the public turns
Into a seizure. A seizure can occur in the absence of any display of weapons, physical
contact with the person, or physical restraint of the person, if the words used by an officer
convey the message that the person is not free to leave.*®° For instance, the New Hampshire
Supreme Court found that a man had been seized by the police, and thus, entitled to
constitutional protection when, at 1:15 a.m., the police called out to him, “Hey, you, stop,”
as he was walking along the street and, when the man did not respond, the officer called
out, “Hey, I want to speak to you.” The Court reasoned that at that time of night, on a
deserted street, no reasonable person would have felt free to ignore the police and walk

away. 366

363 State v. McKenna, 166 N.H. 671, 677-85 (2014) (detailing several of the considerations).

364 State v. Jones, 172 N.H. 774, 780 (2020) (“[W]e observe that race is an appropriate circumstance to
consider in conducting the totality of the circumstances seizure analysis.”); see also State v. Hight, 146
N.H. 746, 750-51 (2001) (considering races of Caucasian police officer and African-American suspect in
deciding whether State purged taint of an unlawful detention followed by consent to search).

35 State v. Quezada, 141 N.H. 258, 260 (1996); see also State v. Sullivan, 157 N.H. 124, 130 (2008)
(distinguishing Quezada).

366 State v. Quezada, 141 N.H. 258, 260 (1996); see also State v. Sullivan, 157 N.H. 124, 130-31 (2008)
(emphasizing the importance of the “police communications” in determining a seizure).
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2. Submission Is Not Necessary For A Seizure To Occur

Unlike the United States Supreme Court and many state courts, New Hampshire
does not require that a person submit to a law enforcement officer’s show of authority or
use of physical force in order for a constitutional seizure to occur.3¢” If the officer’s actions
would lead a reasonable person to believe that they were not free to leave, a seizure has
occurred, regardless of whether the person being targeted actually submitted to the officer’s
authority. Thus, for example, a person who runs away from an identified police officer who
has ordered him to stop may have effectively been seized for constitutional purposes,

regardless of the fact that the person did not comply with the officer’s order.

D. Investigative Or Terry Stops

An investigative stop, commonly known as a Terry stop, is a temporary seizure of
limited scope, designed to allow an officer to confirm or dispel a reasonable and articulable

suspicion that the targeted person is involved in illegal activity.36®

1. An Investigative Stop Must Be Supported By Reasonable Suspicion

To make a lawful investigative stop, an officer must have a reasonable suspicion
that the person being stopped has been, is, or is about to be engaged in illegal activity.%6° It
Is not enough that an officer has a general sense or a hunch that someone is doing something
wrong.®® The officer must be able to point to specific facts and reasonable inferences

drawn from those facts to support a significant possibility of specific wrongdoing.

37 Compare California v. Hodari D., 499 U.S. 621, 626 (1991) (holding that a seizure does not occur until
a suspect yields to police authority), with State v. Beauchesne, 151 N.H. 803, 812-13 (2005) (focusing the
analysis on police conduct rather than a suspect’s actions).

%8 Terry v. Ohio, 392 U.S. 1, 20-21 (1968); State v. Beauchesne, 151 N.H. 803, 809 (2005).

369 Terry v. Ohio, 392 U.S. 1, 27 (1968); State v. Wiggin, 151 N.H. 305, 308 (2004); State v. Maya, 126
N.H. 590, 595 (1985).

370 State v. Pepin, 155 N.H. 364, 366 (2007).
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However, it is not necessary that the information rise to the level of probable
cause.3’* Nor is it necessary that the officer rule out all innocent explanations for the
suspicious conduct before making the stop. The purpose of an investigative stop is to
confirm or dispel the officer’s suspicion.3'2

If a defendant challenges the factual basis for an investigative stop, the reviewing
court will look at all the facts articulated by the police officer to determine whether the stop
was supported by reasonable suspicion.3”® Therefore, police officers should be careful to
document in their reports all the facts that gave rise to their suspicion that the defendant

was engaged in a violation of the law.

2. General Factors That May Support Reasonable Suspicion To Justify A
Terry Stop

Whether a Terry stop was supported by reasonable suspicion is highly dependent
upon the facts. Every case is unique. It is possible, for instance, that a law enforcement
officer might see a person running down the street covered with blood. Those facts,
standing alone, would justify an investigative stop. In general, police officers should
consider the suspect’s behavior in the context of the surrounding circumstances to
determine whether it may be indicative of involvement in criminal activity.

Factors that are commonly relied upon include the following:

e Time of day;

e The presence or absence of furtive behavior; and

e Character of the area where the officer makes the observations.*"*

371 State v. Galgay, 145 N.H. 100, 103 (2000).
372 See State v. Galgay, 145 N.H. 100, 103 (2000).
373 State v. Wiggin, 151 N.H. 305, 308 (2004).

374 See State v. Roach, 141 N.H. 64, 66 (1996) (suspect’s location in Manchester’s “combat zone”
contributed to his reasonable suspicion).
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For example, an officer may consider that a particular neighborhood is known to house
drug traffickers or that vehicle traffic around businesses in very early morning hours may
be more suspicious than vehicle traffic in a residential neighborhood.

Although each of these factors may be relevant, none of them is necessarily
indicative of criminal activity. While an officer may consider the character of an area with
respect to the specific type of offense under investigation, the officer should not base his
or her suspicion on the fact that an area is simply impoverished or has a higher crime rate
in general than other areas.

Similarly, although a person’s reaction upon seeing the police may contribute to an
officer’s suspicions, innocent citizens may also attempt to avoid contact with or
observation by the police. Finally, although it might be appropriate for an officer’s
suspicions to be aroused when a suspect’s attire, demeanor, or behavior does not seem to
“fit” the area, a suspect’s race, ethnicity, or gender, standing alone, may not be considered

as a factor.3” See Chapter I, Implicit Bias.

3. Specific Factors That May Support Reasonable Suspicion To Justify A
Terry Stop
The following are some factors that New Hampshire courts have specifically
recognized as permissible types of information upon which reasonable suspicion can be

based:

a. The Officer’s Personal Knowledge And Observations

An officer’s personal knowledge and observations can serve as the basis for
reasonable suspicion. For example, an officer who, while patrolling in plain clothes, sees a

group of individuals conferring with each other, and sees them individually walk up and

375 See Commonwealth v. Grinkley, 688 N.E.2d 458, 463 (Mass. App. Ct. 1997) (“Unparticularized racial
descriptions, devoid of distinctive or individualized physical details—even were they of a certain person
and not, as here, of an entire group—cannot by themselves provide police with adequate justification for
stopping an individual member of the identified race who happens to be in the general area described by
the informant.”).
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down the street to look into a store window multiple times each before they confer with
each other some more, has reasonable suspicion that those individuals may be planning a
crime.®’® Note, however, that personal observations can be relied upon only if the officer

was lawfully in the place from which the observations could be made.3"”

b. The Officer’s Training And Experience

In determining whether there is justification to conduct a Terry stop, officers are
permitted to rely on their experience and training, and to draw inferences from the
circumstances that might not be apparent to an untrained civilian. For example, while a
civilian might not be aware of increased burglary reports in a particular neighborhood, an
officer who sees a heavily laden vehicle drive away from a residence at high speed could

consider that information to infer that the vehicle’s presence raised concern.®®

C. Information Obtained From Other Law Enforcement Personnel

“[E]ffective law enforcement cannot be conducted unless police officers can act on
directions and information transmitted by one officer to another and . . . officers, who must
often act swiftly, cannot be expected to cross-examine their fellow officers about the
foundation for the transmitted information.”*’® For that reason, police officers are permitted

22380

“to rely on information from a fellow officer or a police “flyer or bulletin.”®8! “An

officer who receives a flyer or radio dispatch may take it at face value and act upon it

376 Terry v. Ohio, 392 U.S. 1, 5-6, 22-23 (1968).

377 See Texas v. Gonzalez, 388 F.2d 145, 147 (5th Cir. 1968) (an arrest was invalid when the police
trespassed onto the defendant’s property and then observed suspicious conduct through the defendant’s
windows).

378 United States v. Anderson, 923 F.2d 450, 455 (6th Cir. 1991).

379 United States v. Hensley, 469 U.S. 221, 231 (1985) (quoting United States v. Robinson, 536 F.2d 1298,
1299 (9th Cir. 1976)).

380 State v. Carroll, 131 N.H. 179, 189 (1988).
31 United States v. Hensley, 469 U.S. 221, 232-33 (1985).
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forthwith.”%®2 The officer need not have independent grounds for suspecting criminal
activity, but may rely upon the information in the bulletin.

In other words, an officer with articulable suspicion may transfer that articulable
suspicion to another officer, who can then act upon it. Likewise, one officer’s observations
or information can be transferred to, and supplemented by, another officer in order to
develop articulable suspicion. This concept is commonly known as “imputed knowledge
of the police.”

“Assuming the police make a Terry stop in objective reliance on a flyer or bulletin,
... the evidence uncovered in the course of the stop is admissible if the police who issued

the flyer or bulletin possessed a reasonable suspicion justifying a stop.”3&3

d. Information Obtained Through Eyewitnesses

Police officers can “reasonably rely on information provided by an eyewitness.”*8*

“Absent some indication that the witness may not be telling the truth, such as the clear
presence of bias, the police are not obligated to inquire into or to demonstrate the witness’
credibility.”®® If an eyewitness to a crime reports face-to-face what the eyewitness has
seen, the police do not need to learn the identity of the eyewitness in order act upon the

information, because the eyewitness is considered “identifiable.”#

382 State v. Case, 884 P.2d 1274, 1277 n.5 (Utah Ct. App. 1994); see also United States v. Hensley, 469
U.S. 221, 232-33 (1985); State v. Salato, 47 P.3d 763, 768 (Idaho Ct. App. 2001).

383 United States v. Hensley, 469 U.S. 221, 233 (1985).

34 Welch v. Dir., N.H. Div. of Motor Vehicles, 140 N.H. 6, 8 (1995) (citing State v. Corey, 127 N.H. 56, 59
(1985)).

385 State v. Corey, 127 N.H. 56, 59 (1985).
386 State v. Gowen, 150 N.H. 286, 288 (2003).
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e. Information Obtained Through Confidential Informants And
Anonymous Tips

It is permissible for law enforcement to rely upon information provided by
confidential informants and anonymous tipsters as the basis for investigative stops.®®’ The
reasonableness of the officer’s action will depend, in large part, upon the reliability and
credibility of the person providing the information. Because the police typically know the
identity of a confidential informant, and can thus, hold the informant accountable if the
information proves to be false, an informant is viewed as more credible than an anonymous
tipster.

Nonetheless, if an officer relies upon information from a known informant as
justification for an investigative stop, the officer should take care to document in a report
any information relating to that informant’s track record with the police, the degree to
which the informant’s tip could be corroborated, the basis of the informant’s knowledge,
and any other factors that demonstrate the informant’s reliability and credibility. If the
investigative stop is later challenged, a reviewing court can take that information into
account in evaluating whether the stop was justified.

Anonymous tips—tips given by people who fail or refuse to identify themselves—
can be problematic. “Unlike a tip from a known informant whose reputation can be
assessed and who can be held responsible if her allegations turn out to be fabricated, an
anonymous tip alone seldom demonstrates the informant’s basis of knowledge or
veracity.”3® Therefore, before officers conduct an investigative stop based upon an
anonymous tip, they should assess whether, given the nature of the tip and the surrounding

circumstances, there is a basis to conclude that the tip is reliable and credible.

37 State v. Melanson, 140 N.H. 199, 201-02 (1999).

38 Florida v. J.L., 529 U.S. 266, 270 (2000) (quotation and citation omitted); see also State v. Kennison,
134 N.H. 243, 246-48 (1991).
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There are a number of factors that officers can consider in making that assessment:

e Whether the tip was based on the anonymous tipster’s personal
observations, rather than third-hand reports;

e Whether the information was of a type not readily available to the public;

e Whether the anonymous tipster was providing information about an
ongoing event;

e Whether the tip includes a level of intimate detail that reasonably implies
first-hand knowledge;

e Whether the anonymous tipster was predicting future events, suggesting
they were privy to the target’s private affairs;®°

e Whether the tip provides “an explicit and detailed description of alleged
wrongdoing, [which] is entitled to greater weight than a general assertion
of criminal activity”;3%

e Whether the police are able to corroborate portions of the tip; and

e Whether the police have independent information that the person
implicated by the tip has been engaged in recent criminal conduct.3%*

f. Information Obtained Through Anonymous Reports Of Driving
While Intoxicated Or Reckless Operation
Officers are frequently called upon to act upon anonymous reports of erratic motor
vehicle operation or drunk driving. It is permissible to conduct a vehicle stop based upon
such an anonymous tip, provided there is reasonable suspicion to justify the stop. Courts
will look at the following factors to determine if the officer had reasonable suspicion to
justify the stop:3%

e Whether there was sufficient information such as the vehicle’s make,
model, license plate number, location, and direction to ensure that the
vehicle was the one that the tipster identified;

e The amount of time between receiving the tip and locating the vehicle;

389 See State v. Christy, 138 N.H. 352, 357 (1994).
3% State v. Conant, 139 N.H. 728, 731 (1995).

391 See State v. Conant, 139 N.H. 728, 731 (1995).
392 State v. Sousa, 151 N.H. 297, 302-04 (2004).
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e Whether the tip was based upon contemporaneous eyewitness
observations;

e Whether the tip was sufficiently detailed to permit the reasonable
inference that the tipster actually witnessed an ongoing motor vehicle
offense; and

e Whether, and to what extent, the information of erratic operation was
corroborated by an officer’s personal observations.

g. Other Third-Hand Information

Information obtained third-hand can be the basis for reasonable suspicion. The
officer must look at the original source of the information and make a determination, based
upon the factors listed above, whether, under the totality of the circumstances, the
information appears reliable. For example, the officer needs to consider whether the source
of the information is anonymous or identified, whether the person conveying the

information is credible, and whether any of the information has been corroborated. 3%

E. Permissible Law Enforcement Activities During An Investigative Stop

The purpose of an investigative stop is to confirm or dispel the officer’s suspicion
of criminal activity. The stop must be carefully limited to that purpose and must last no
longer than is necessary to serve that purpose.®** If the officer exceeds the permissible
scope of an investigative stop, any evidence obtained as a result will be suppressed at

trial.3%°

393 See Draper v. United States, 358 U.S. 307, 311-13 (1959).
39 State v. Morrill, 169 N.H. 709, 715 (2017).
3% State v. Morrill, 169 N.H. 709, 717 (2017).
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1. Pat-Down Search

An officer can conduct a pat-down search or “frisk” of a person’s outer clothing for
weapons if the officer “reasonably believes that he might be in danger if such person
possessed a dangerous weapon.”3% The purpose of a protective frisk is not to search for
evidence of crime, but to allow the officer to conduct the stop without fear of violence.3®’
The search cannot extend beyond what is minimally necessary to discover the presence of
a weapon.®% If it extends beyond that, it is no longer valid and any evidence obtained as a
result will be suppressed.3

Officers should consider the following factors when determining whether to frisk a
suspect for weapons:

e Observation of bulges in the suspect’s clothing;

e Observation of an object that might be a weapon;

e Extreme nervousness, hostile or furtive behavior;

e Otherwise inexplicable sudden movement towards a pocket or other place
where a weapon could be concealed;

e Awareness that the suspect has been armed in the past;
e Reliable information that the suspect is armed; and

e Any reason causing a police officer to reasonably believe that they are in
danger.

3% RSA 594:3 (2001); see also State v. Roach, 141 N.H. 64, 66-67 (1996) (“Our cases allowing
investigatory stops based on reasonable suspicion are intended to allow a limited intrusion for a limited
purpose, and to permit a pat-down for weapons if there is a reasonable risk of danger to the officer while
undertaking that limited investigation.”).

397 State v. Broadus, 167 N.H. 307, 310-11 (2015); State v. Roach, 141 N.H. 64, 67 (1996).
3% See State v. Broadus, 167 N.H. 307, 310 (2015); State v. Roach, 141 N.H. 64, 67 (1996).

39 Minnesota v. Dickerson, 508 U.S. 366, 373 (1993) (citing Sibron v. New York, 392 U.S. 40, 65-66
(1968)) (“If the protective search goes beyond what is necessary to determine if the suspect is armed, it is
no longer valid under Terry and its fruits will be suppressed.”).
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2. Questioning The Person

Officers are permitted to ask a detainee a “moderate number of questions to
determine [the detainee’s] identity and to try to obtain information confirming or dispelling
the officer’s suspicions.”* If, during the course of the stop, additional information comes
to light that creates a reasonable suspicion of other criminal activity, the officer can expand
the scope of questioning to address those concerns.*®* Officers must be careful, however,
not to move beyond the focused questions to a more generalized inquiry. The courts have
not set an outer limit on the duration of a detention, so long as the investigation is
continuing and the officer’s suspicions have not been dispelled.

An officer’s questioning should be guided by the following considerations:

e Is the question reasonably related to the initial justification for the stop?

e If the answer is no, is there a reasonable, articulable suspicion that would
justify the question?

¢ In the absence of a reasonable connection to the purpose of the stop or a
reasonable, articulable suspicion, in light of all the circumstances, will
the question impermissibly prolong the detention or change its
fundamental nature?40?

3. Searching The Interior Of A Motor Vehicle

New Hampshire has recognized a limited motor vehicle exception to the warrant
requirement.*®® This limited motor vehicle exception allows an officer, without a warrant,

to enter an automobile when:

400 State v Turmel, 150 N.H. 377, 383 (2003); see also RSA 594:2 (2001) (amended 2019) (authorizing
detentions based upon an officer’s reasonable suspicion).

401 State v. Morrill, 169 N.H. 709, 715 (2017) (“The scope of a stop may be expanded to investigate other
suspected illegal activity only if the officer has a reasonable and articulable suspicion that other criminal
activity is afoot.” (Quotation omitted)).

402 State v. McKinnon-Andrews, 151 N.H. 19, 25-26 (2004).
403 State v. Cora, 170 N.H. 186, 196-97 (2017).
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e The officer has stopped the motor vehicle “in transit” pursuant to a lawful
stop; and

e The officer has probable cause to believe that a plainly visible item in the
vehicle is contraband.4%

When those two conditions are met, an officer may enter the vehicle to seize the plainly
visible contraband without a warrant.*®

It is not uncommon for officers to request consent to search a vehicle during the
course of a motor vehicle stop. If such a request is inconsistent with the initial justification
for the stop, and no further information has been developed that would support such a
request, any evidence obtained during the course of the consensual search could be
suppressed.*% In other words, the fact that a driver has given consent to search a vehicle
will not protect evidence from suppression if the officer requesting consent did not have
reasonable and articulable suspicion to justify the request.

In determining whether a request for consent to search a vehicle is appropriate, an
officer must understand that the scope of an investigative stop is limited by the underlying
justification for the stop. An officer may use the stop to confirm or dispel the officer’s
suspicions that prompted the stop, but may not detain an individual longer than necessary
to confirm or dispel those suspicions.*” For example, if an officer stops an individual who
is speeding, then the stop’s scope is limited to allowing the officer to confirm or dispel
suspicions related to the driver’s speeding.

This does not mean, however, that the officer cannot develop reasonable suspicion

that other crimes have occurred, and then expand the scope of the stop to confirm or dispel

404 State v. Cora, 170 N.H. 186, 196 (2017); see also State v. Glavan, 171 N.H. 457, 460 (2018) (discussing
the “in transit” factor).

495 For more discussion on New Hampshire’s motor vehicle exception to the search warrant requirement
see pages 101-03 (Automobiles section).

406 State v. Morrill, 169 N.H. 709, 715 (2017); State v. Blesdell-Moore, 166 N.H. 183, 187 (2014); State v.
McKinnon-Andrews, 151 N.H. 19, 25 (2004); State v. Hight, 146 N.H. 746, 748 (2001).

407 State v. Morrill, 169 N.H. 709, 715 (2017); State v. Blesdell-Moore, 166 N.H. 183, 187 (2014).
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those suspicions.*%® Using the speeding example, if, while questioning the driver about the
speeding, the officer sees scales, large amounts of cash, corner baggies, and other signs of
drug distribution, then the officer may develop reasonable suspicion that the driver is
selling drugs and may be justified in requesting consent to search the car.

However, if all the officer sees is a family traveling together, then the officer likely
does not have justification to request consent to search the car for evidence of drug
distribution.*®® Thus, it is important for officers to document in their reports any
information they developed in the course of a stop that established a reasonable and

articulable suspicion to justify the request for consent.

4, Seizing Contraband Or Incriminating Evidence

If a law enforcement officer, while lawfully conducting an investigative stop
discovers contraband in plain view, the officer may seize it.#*% Similarly, if during the
course of a lawful frisk of a person, a law enforcement officer feels an object and

immediately, without manipulating it, recognizes it as contraband, the office may seize

it.4ll

408 State v. Morrill, 169 N.H. 709, 715 (2017) (“The scope of a stop may be expanded to investigate other
suspected illegal activity only if the officer has a reasonable and articulable suspicion that other criminal
activity is afoot.”).

409 See State v. Morrill, 169 N.H. 709, 716-17 (2017).

410 Minnesota v. Dickerson, 508 U.S. 366, 376 (1993) (“Regardless of whether the officer detects the
contraband by sight or by touch, . . . the Fourth Amendment’s requirement that the officer have probable
cause to believe that the item is contraband before seizing it ensures against excessively speculative
seizures.”); United States v. Schiavo, 29 F.3d 6, 9 (Ist Cir. 1994) (“During a lawful Terry-type search,
police officers may seize an object in ‘plain view’ without a warrant if they have probable cause to believe
it is contraband without conducting some further search of the object, i.e., if its incriminating character is
‘immediately apparent.””’); see also State v. Cora, 170 N.H. 186, 196 (2017) (on seizing contraband in plain
view during motor vehicle stops).

411 Minnesota v. Dickerson, 508 U.S. 366, 377 (1993).
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5. Requesting Identification

During a Terry stop, an officer may ask the person to provide their name, address,
destination, and business.*'? However, in situations other than motor vehicle stops, the
person has no obligation to respond.*** An officer may not arrest the person solely because
that person refused to provide the requested information.*4

Automobile drivers must provide law enforcement officers with their driver’s
license,**> name, address, date of birth, and name and address of the owner of the vehicle,

if requested.*'® Failure to comply with such a request would be grounds for arrest.**’

6. Use Of Force

An officer may use reasonable and necessary non-deadly force when detaining a
suspect.*'® However, the use of force is a factor that the court will consider when
determining whether the seizure was merely an investigative stop or whether the detention

reached the level of intrusiveness of an arrest.*1°

7. Miranda Warnings And Custodial Interrogations

Because a person is not necessarily in police “custody” during an investigative stop,

an officer has no obligation to inform the person of the Miranda rights.*?° However,

412 RSA 594:2 (Supp. 2019).

413 State v. Webber, 141 N.H. 817, 819-20 (1997).
414 RSA 594:2 (Supp. 2019).

415 RSA 265:4, I(f) (2014).

416 RSA 265:4, 1(a) (2014); see also State v. Robbins, 170 N.H. 292, 298 (2017) (citing officer safety as a
basis for asking for identification and conducting warrant checks).

“7 RSA 265:4, 11 (2014); RSA 594:10 (2001).
418 RSA 594:4 (2001); RSA 62735, | (2016).

419 State v. Gay, 169 N.H. 232, 244 (2016) (considering the use of force to determine whether a suspect was
in custody); State v. McKenna, 166 N.H. 671, 693 (2014) (Lynn, J., dissenting) (same); see also United
States v. McCarthy, 77 F.3d 522, 530 (1st Cir. 1996), cert. denied, 519 U.S. 1093 (1997).

420 See Terry v. Ohio, 392 U.S. 1, 20-29 (1968); State v Turmel, 150 N.H. 377, 383 (2003).
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because investigative stops can “metamorphose into an overly prolonged or intrusive
detention (and, thus, become unlawful)” %?! or “evolve over time into custodial
questioning,”*?? it is good practice to inform suspects of their Miranda rights if there is a
reasonable possibility that the detention might later be considered by a court to have
transformed into a custodial arrest.

In determining whether a detention falls into the realm of an investigatory stop—
where Miranda warnings are unnecessary—or that of a custodial interrogation—where
Miranda warnings are necessary—courts will scrutinize the facts of the stop and consider
such factors as:

e Whether the defendant was physically restrained;

e Whether the officer was diligent in addressing the purpose of the stop;

e Whether the stop was unnecessarily lengthy;

e Whether the defendant was told he or she was free to leave or that he or
she was not under arrest;

e Whether any officer present displayed a weapon;

e Whether the defendant was frisked;

e Whether the defendant was familiar with location of the detention; and
e The number of officers that were in the defendant’s immediate vicinity.*?

Each investigative stop, however, must be handled on a case-by-case basis, and officers
must use their discretion to determine whether to advise a suspect of the suspect’s Miranda

rights.

421 United States v. Lee, 317 F.3d 26, 31 (st Cir. 2003), cert. denied, 538 U.S. 1048 (2003); see also State
v. McKenna, 166 N.H. 671, 677 (2014) (“What may begin as noncustodial questioning may evolve over
time into custodial questioning.”).

422 State v. McKenna, 166 N.H. 671, 677 (2014).

423 In re E.G., 171 N.H. 223, 232-38 (2018); State v. Gay, 169 N.H. 232, 243-44 (2016) (citing State v
Turmel, 150 N.H. 377, 384-85 (2003)); State v. McKenna, 166 N.H. 671, 677-78 (2014); State v. Jennings,
155 N.H. 768, 772 (2007).
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Although the result is generally the same—the suppression of evidence—the
question of whether an investigatory stop has transformed into a custodial interrogation
differs from the question of whether an officer has unlawfully expanded the scope of an

investigatory stop.4%*

8. Asking Occupants To Step Out Of The Vehicle

Police officers are permitted to ask the driver of a motor vehicle to step out of the
vehicle following an investigative stop.#?® Although the New Hampshire Supreme Court
has not directly addressed the issue, the United States Supreme Court has held that it is also
permissible for an officer to ask the passengers of a vehicle to step out of the vehicle, as a

matter of officer safety.*?°

9. Canine Sniffs

Unlike under the United States Constitution, a canine sniff is considered a search
under the New Hampshire Constitution.*?” However, because it is less intrusive than a
typical search, the New Hampshire Supreme Court has held that a canine search of the
exterior of a motor vehicle during an investigative stop need not be supported by probable

cause.*?8 Rather, it is permissible if the following conditions are met:

424 See pages 145-46 (Unlawful Expansion Of An Investigatory Stop section).

425 Pennsylvania v. Mimms, 434 U.S. 106, 110-11 (1977); State v Turmel, 150 N.H. 377, 383 (2003) (citing
State v. Hamel, 123 N.H. 670, 676 (1983)). But see State v. Morrill, 169 N.H. 709, 716 (2017) (identifying
the officer’s request that the defendant “step out of the vehicle as the relevant point of expansion of the

stop”).

426 Maryland v. Wilson, 519 U.S. 408, 414-15 (1997). The New Hampshire Supreme Court has considered
officer safety as a justification for asking a person detained during a motor vehicle stop for identification
and conducting warrant checks, State v. Robbins, 170 N.H. 292, 298 (2017), but has not yet considered
whether officer safety justifies ordering a detained person out of a motor vehicle.

427 State v. Pellici, 133 N.H. 523, 534 (1990) (plurality opinion).
428 State v. Pellici, 133 N.H. 523, 534 (1990).
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e The investigative stop is properly based upon reasonable suspicion;

e The use of the dog does not increase the time necessary for the moderate
questioning allowed for investigative stops; and

e The use of the canine itself is based on a reasonable and articulable
suspicion that the motor vehicle contains controlled substances.*?°

The Court has not had an opportunity to decide whether a canine sniff, conducted

independent of a motor vehicle stop, is reasonable if supported by reasonable suspicion.

F. Unlawful Expansion Of An Investigative Stop

The purpose of an investigative stop is to allow police officers to confirm or dispel
their suspicions of criminal activity. “The scope of such an investigative stop must be
carefully tailored to its underlying justification, must be temporary, and last no longer than
is necessary to effectuate the purpose of the stop.”*% If the officer is able to determine that
the initial suspicion justifying a stop was unfounded, the stop must end at that point. An
officer cannot expand the scope of a stop to investigate other suspected illegal activity,
unless the officer has developed reasonable suspicion to believe that other illegal activity
is afoot. 431

If an investigative stop exceeds its permissible scope, it becomes an illegal
detention. Any evidence obtained as a result will likely be suppressed, unless the State can
prove that there was probable cause to support the person’s arrest or, for example, in the
context of a consent search, that the consent was not obtained through exploitation of an

unlawfully expanded detention.*?

429 State v. Pellici, 133 N.H. 523, 534-35 (1990).
430 State v. Blesdell-Moore, 166 N.H. 183, 187 (2014) (quotation and brackets omitted).

431 State v. Blesdell-Moore, 166 N.H. 183, 187 (2014); State v. Hight, 146 N.H. 746, 748-49 (2001): State
v. Noel, 137 N.H. 384, 389-90 (1993).

432 State v. Morrill, 169 N.H. 709, 717 (2017).
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To determine whether the scope of an otherwise valid stop has been exceeded by
the officer’s questioning, the court will ask whether:
e The question was reasonably related to the initial justification for the stop;

e The officer had a reasonable, articulable suspicion to justify the
questions; and

e In light of all the circumstances, the question impermissibly prolonged
the detention or changes its fundamental nature.*

Therefore, to avoid unlawfully expanding the scope of a stop, an officer’s questions
must either be reasonably related to the purpose of the stop or be supported by a reasonable
suspicion that another offense has been detected. If either of these has occurred, then no
unlawful expansion has occurred. If neither of these has occurred, then the court will
consider, in light of all the circumstances and common sense, whether the question
impermissibly prolonged the stop or changed its fundamental nature. If the court concludes
that the question was not justified and prolonged the stop or changed its fundamental
nature, then the officer has unlawfully expanded the scope of the stop.*3* For that reason,
officers should make every effort to minimize the length of investigative stops and

carefully focus their inquiries to the specific suspicions that led to the stop.

G. Roadway Checkpoints

Both the United States and New Hampshire supreme courts have recognized that
under certain limited circumstances, it is constitutional to conduct a brief, suspicionless
seizure of motor vehicles on the roadways to address a specific law enforcement concern.*3
Specifically, the courts have held that properly conducted roadway checkpoints for the

purposes of combating drunk driving are constitutional.**® The United States Supreme

433 Blesdell-Moore, 166 N.H. at 187 (citing State v. McKinnon-Andrews, 151 N.H. 19, 25 (2004)).
434 State v. Morrill, 169 N.H. 709, 716 (2017) (citing State v. McKinnon-Andrews, 151 N.H. 19, 25 (2004)).

%5 Michigan Dep't of State Police v. Sitz, 496 U.S. 444, 455 (1990); State v. Hunt, 155 N.H. 465, 473
(2007).

438 Michigan Dep 't of State Police v. Sitz, 496 U.S. 444, 451 (1990); United States v. Martinez-Fuerte, 428
U.S. 543, 563 (1976); State v. Hunt, 155 N.H. 465, 473 (2007).
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Court has also upheld a roadway checkpoint that was conducted for the purpose of
obtaining information from motorists about a hit-and-run fatality that occurred one week
earlier at the same location and time of day,**” and has suggested that a checkpoint to thwart
an imminent terrorist threat or to apprehend a dangerous criminal may also be
constitutionally permissible.**® However, a checkpoint program whose primary purpose
was to detect evidence of general criminal conduct—interdiction of illegal drugs—did not
pass constitutional scrutiny.43°

The test for determining the reasonableness of a checkpoint program requires that
the court consider three factors:

e The gravity of the public concern addressed by the checkpoint;

e The degree to which the checkpoint advances the public interest; and

e The severity of the interference with the individual motorist’s liberty.44

In other words, a checkpoint program must be designed to focus on a specific and
serious law enforcement concern, the police must demonstrate that it is an effective means
to address that concern, and the duration of the seizure to which motorists are subjected
must be minimal.

The Attorney General’s Office has issued guidelines for law enforcement agencies
on how to conduct sobriety checkpoints. See Guidelines for Sobriety Checkpoints, page
444. However, because any roadway checkpoint program poses a number of constitutional
issues, no law enforcement agency should conduct such a program without first consulting

with the local county attorney or the Attorney General’s Office.

7 1llinois v. Lidster, 540 U.S. 419, 423 (2004).

438 Indianapolis v. Edmond, 531 U.S. 32, 44 (2000) (“Of course, there are circumstances that may justify a
law enforcement checkpoint where the primary purpose would otherwise, but for some emergency, relate
to ordinary crime control.”).

439 Indianapolis v. Edmond, 531 U.S. 32, 47 (2000).
440 State v. Hunt, 155 N.H. 465, 470 (2007); State v. Koppel, 127 N.H. 286, 293 (1985).
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X, DRUG INVESTIGATIONS

A. Introduction

Over the past several years, New Hampshire law enforcement have confronted an
opioid epidemic that has crossed all socio-economic, age, gender, and racial lines.
Progressing from prescription pills to heroin and then to fentanyl, these drugs have claimed
lives in New Hampshire at a rate that eclipses most other states. In addition to opioids, of
late, New Hampshire has seen an influx of methamphetamine within the State. The State
has also seen changes in the law, with the decriminalized of marijuana in certain amounts
and the legalization of hemp.

RSA 318-B:2 and RSA 318-B:26, lay out the majority of drug crimes and penalties
available within New Hampshire. Many of the search and seizure components that are
relevant to drug investigations are discussed elsewhere in this Manual and should be
utilized and incorporated in drug investigations. The purpose of this chapter is to discuss
investigative techniques that can be critical in large-scale drug investigations and overdose

death investigations.

B. Supplemental Search Warrants

It is not uncommon to discover drugs, or evidence of drug distribution, while
executing a search warrant for other items or while conducting an inventory search. In the
event that drugs are found during these types of searches, the search should be paused while
a supplemental (or initial) search warrant is obtained.

Additionally, evidence of a drug crime does not, in and of itself, create probable
cause to search for illegal weapons or firearms. If, while conducting a lawful search for
drugs, evidence of firearms or illegal weapons is discovered, and possession of that firearm
or weapon is evidence of a crime, i.e., the owner/possessor is a convicted felon, the search
should similarly be paused while a supplemental search warrant for firearms and/or illegal

weapons is sought.
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C. Proving Ownership

In proving a possession or possession with intent to sell case where the drugs are
not found on the defendant’s person, seizing and documenting other evidence of ownership
and/or control is critical.

In vehicles, officers should document who the vehicle is registered to; whether the
defendant had physical access to the drugs, either through control of the keys or vehicle or
based upon physical proximity; and any other items, nefarious or otherwise, that
demonstrate that the defendant had custody and control of the vehicle and/or the space in
the vehicle where the drugs were found.

e Example:

In a case where the defendant was a front passenger, and the charged
drugs were found in the glovebox, officers should document the
defendant’s physical proximity to the glovebox, the fact that the
defendant was seen using a key to the vehicle to open the driver’s side
door for the driver, and that the vehicle was registered to the defendant’s
mother, who was not in the vehicle at the time of the drug seizure.

The same is true for residences. Efforts should be made, especially where there are
other occupants, to document items that show the defendant’s presence in and control over
the residence, or a part of the residence. This can include mail addressed to the defendant
at that address, the presence of the defendant’s wallet or other identified property in an
area, clothing known to belong to the defendant, i.e., the defendant always wore a red
hoodie to meet with the confidential informant (Cl) and during the search warrant a red
hoodie is found near or with contraband. When obtaining search warrants for drugs,
officers should include in their request items like those mentioned above so that they can
be seized, if appropriate, and photographed. In addition to seizing and photographing
evidence that shows custody and control by the defendant, those types of observations

should be well documented in the report.
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e Example:

In a case where drugs were found in a concentrated area in an apartment
shared by multiple individuals, officers documented that the defendant
was sleeping in the area where drugs and a large amount of cash was
found when the warrant was executed in the early morning hours. While
a defendant’s presence where drugs are found is not enough to prove
knowing possession, information such as the above can help prosecutors
prove that the defendant controlled and had custody over the area where
drugs were found.

D. Overdose Death Investigations

The New Hampshire Attorney General’s Office and the United States Drug
Enforcement Administration (DEA) staff on call phones 24-hour a day, every day, for
purposes of assisting with overdose death investigations. If officers believe a death is the
result of a drug overdose they can reach the on-call attorney for The New Hampshire
Attorney General Office and/or the DEA.

Responding law enforcement should also notify the on-call Assistant County
Attorney in their county while responding to an overdose death scene. If a case is
prosecutable, it most likely will be prosecuted by the County Attorney’s Office in the
respective county, however, the Attorney General’s Office and DEA can provide initial
legal and investigative support and guidance.

Overdose death scenes should be treated like crime scenes. The scene should be
comprehensively photographed and all relevant evidence, to include all possible drug
packaging, needles, scales, etc., should be seized and catalogued. The victim’s cellular
phone should be seized and searched, and preservation letters should be submitted to
cellular phone carriers and social media platforms utilized by the victim and the suspect(s).
Officers should consult with the Attorney General’s Office and/or their respective County
Attorney’s Office regarding what is searched, how items/locations are searched, and what

preservation requests are made.
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Please see a copy of the New Hampshire Attorney General’s Overdose Death

Investigation Pocket Card, see page 453.

E. Hemp Legalization/Decriminalization of Marijuana In Certain Amounts

In July of 2019, New Hampshire legalized hemp, following the federal
government’s legalization in December of 2018. RSA 439-A:3 makes it legal for hemp to
be “grown as a crop, processed, possessed, and commercially traded in New Hampshire.
Any grower, processor, or commercial trader of hemp shall be licensed by the United States
Department of Agriculture.” The statute defines “hemp” as “the plant Cannabis sativa L.
and any part of the plant, whether growing or not, with a delta-9 tetrahydrocannabinol
concentration (THC) of not more than 0.3 percent on a dry weight basis.” Also, in July of
2019, RSA 318-B:2-c (Personal Possession of Marijuana) was amended to read,
“Marijuana shall not include hemp grown, processed, marketed, or sold under RSA 439-
A.” RSA 318-B:2-c, I(a).

As of the date of publication of this Manual, the New Hampshire State Police
Forensic Laboratory is not equipped to test for the quantity of THC contained in a
marijuana or hemp sample. NMS Laboratories can currently conduct the necessary testing,
but the cost of paying for that testing will fall to the law enforcement agency. Officers
should confer with the prosecutor on their cases regarding testing.

In 2020, in State v. Perez, the New Hampshire Supreme Court held that in light of
the decriminalization of marijuana in certain amounts, the odor of marijuana, without more,
does not amount to reasonable suspicion.**! In the event that an officer is looking to make
an arrest or a search on the basis of an odor of marijuana, every reasonable/legal effort
should be made to observe and subsequently document any evidence that the amount of
marijuana may be in excess of the decriminalized amount and/or evidence of intent to sell

or distribute said marijuana.

441 State v. Perez, No. 2018-0647, 2020 WL 2503707, at *6 (N.H. May 15, 2020).
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F. Forfeiture of Drug-Related Currency

In general, whether money seized pursuant to a lawful search is forfeited or not, the
location, amount, and denomination of currency should be documented in reports and
ideally photographed. A forfeiture pursuant to RSA 318-B:17-b has strict notice and filing
requirements. Specifically, the claimant of the money must be served with a 7-day letter
within 7 days of the property being seized, not the property being discovered. For example,
if a car is seized pending a search warrant, and money is located during that search warrant,
the 7-day clock begins when the vehicle was seized, not when the money was discovered.
The New Hampshire Attorney General’s Office has 60 days from the date of seizure to file
a petition in superior court seeking to forfeit the money. As a result of that strict filing
deadline, it is important to forward all reports and search warrants to the Attorney General’s
Office as soon as possible.

All drug-related forfeitures must be handled by the Attorney General’s Office.
Police officers cannot have items forfeited to police departments. For more information,

please refer to Chapter XX1X of this Manual, which addresses drug forfeitures in detail, as

well as the New Hampshire Attorney General’s Office Asset Forfeiture Guidelines,
available at:

https://www.doj.nh.gov/criminal/documents/drug-asset-forfeiture-quidelines.pdf.

G. The “Good Samaritan Law”

In 2015, the New Hampshire legislature passed RSA 318-B:28-b, which serves to
immunize drug overdose victims and those who make a timely request for medical
assistance for someone who is overdosing from prosecution for possession of a controlled
drug, in violation of RSA 318-B:2. This immunity applies for both the caller and the victim
in instances where the evidence for a charge of possession of a controlled drug was gained
as a proximate (or direct) result of the request for medical assistance. Many towns and

cities in New Hampshire dispatch police along with medical personnel for suspected


https://www.doj.nh.gov/criminal/documents/drug-asset-forfeiture-guidelines.pdf
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overdoses, which can lead to a scenario where law enforcement officers make observations
of a potential crime while standing by for and/or assisting emergency medical workers.

In 2020, the New Hampshire Supreme Court affirmatively held that RSA 318-B:28-
b “does not extend to the offense of possession with intent to sell a controlled drug.”*#?
Thus, if observations/evidence of possessing drugs with the intent to sell, i.e., packaging
materials, scales, cut, finger presses, large amounts of currency, etc., are also present during
a call for medical service, police are not prevented from investigating and pursuing a charge

of possessing a controlled drug with the intent to sell.

442 State v. Brian Eldridge, No. 2018-0551, 2020 WL 812924, at *3 (N.H. Jan. 14, 2020).
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XI. DRIVING UNDER THE INFLUENCE

A. Elements Of Driving Under The Influence

Driving under the influence (DUI) is a term commonly used to describe several
types of criminal activity encompassing operating a vehicle while under the influence of
an impairing substance to any degree.**® The charge of DUI consists of four elements the
State must prove to convict an offender. The elements are that the person:

e Drive;

e A vehicle;

e Upon a way; and

e While under the influence of drugs or liquor, which impairs a person’s
ability to drive, or with an excess alcohol concentration.*#*

Each element has its own definition and must be proven beyond a reasonable doubt

to secure a conviction.

1. Drive

The element of “drive” means to operate or be in actual physical control of a motor
vehicle, off highway recreational vehicle (OHRV), or snowmobile.*”® In most
circumstances, it will be apparent that the driver is in fact driving when they are operating
the vehicle on a road. However, a person can still drive a vehicle when it is parked, if the
driver is in actual physical control of the vehicle.

A driver has actual physical control of a vehicle when they have the “capacity bodily
to guide or exercise dominion over the vehicle at the present time.”**® This means that a

person does not necessarily need to be causing the vehicle to move in order to be driving

43 RSA 265-A:2 (2014); RSA 265-A:3 (2014); State v. MacDonald, 156 N.H. 803, 804 (2008).
444 RSA 265-A:2, | (2014).

45 RSA 259:24 (2014).

446 State v. Willard, 139 N.H. 568, 571 (1995).
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it.*4” A sleeping person can be found to be driving a vehicle if there is evidence that the
person started the car before falling asleep.**® If someone demonstrates an intent to drive
even when parked, they can be in actual physical control of the vehicle where it is
“reasonable to assume that the person will, while under the influence, jeopardize the public
2449

by exercising some measure of control over the vehicle.

e A person can be in actual physical control of a vehicle by unlocking the
door, sitting in the driver’s seat, pushing in the clutch, moving a gear
selector to neutral, starting the engine, and turning on the heater before
falling asleep.*>°

e A vehicle may not even need to be able to operate in order for it to be
driven under the definition of drive.*!

e A person who puts a vehicle in motion by coasting, even if it is
inoperable, is in actual physical control of the vehicle.*?

Recently, however, the legislature amended RSA chapter 265-A, stating: “‘Drive,” or
‘attempt to drive,” or ‘actual physical control’ shall not include sleeping, resting, or
sheltering in place in a vehicle parked in any place where parking is permitted, provided

that the person is not seated at the controls of the vehicle.”*%

2. Vehicle

Generally, what constitutes a “vehicle” is apparent. Any mechanical device by
which a person or property may be transported are vehicles.*** However, for the purposes

of a DUI investigation, electronic personal assistive mobility devices (EPAMD) are not

447 State v. Winstead, 150 N.H. 244, 248 (2003); State v. Holloran, 140 N.H. 563, 565 (1995).
448 State v. Willard, 139 N.H. 568, 571 (1995).

449 State v. Holloran, 140 N.H. 563, 565 (1995).

450 State v. Winstead, 150 N.H. 244, 248 (2003).

%1 State v. Osgood, 135 N.H. 436, 437 (1992).

42 State v. Osgood, 135 N.H. 436, 438 (1992).

453 RSA 265-A:1, VI (2014) (amended 2020).

454 RSA 250:122 (2014).
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vehicles.*® EPAMD’s are “self-propelled device[s], regardless of the number of wheels,
designed to transport only one person, solely powered by an electric propulsion system,
with a maximum speed of less than 20 miles per hours.”**® Despite being mechanical
devices which can transport a person or property, bicycles do not fall under the definition
of something someone can drive because they are not capable of being self-propelled.**’
A person can be charged for operating a boat while under the influence.*®® A boat is
any type of “watercraft capable of being used as a means of transportation on the water.”*%

This means anything that can be driven, paddled, rowed, or exercised control over, unless

it is anchored, docked, made fast, or moored.*6°

3. Way

What constitutes a “way” for the purposes of DUI is specifically defined by statute
as:

[A]ny public highway, street, avenue, road, alley, park, parking lot or
parkway; any private way laid out under authority of statute; ways provided
and maintained by public institutions to which state funds are appropriated
for public use; any privately owned and maintained way open for public use;
and any private parking lots, including parking lots and other out-of-door
areas of commercial establishments which are generally maintained for the
benefit of the public.46!

The definition of “way” has been further defined to include “any property to which
the public has access.”*% For the purposes of being charged with a DUI, the definition of

“way” is so broad it encompasses certain private roadways, such as those in a private

455 RSA 269:2 (2014).

46 RSA 269:1 (Supp. 2019)).

457 RSA 259:24 (2014); RSA 259:60 (Supp. 2019).
48 RSA 265-A:2, 11 (2014).

49 RSA 265-A:1, 11 (2014).

460 RSA 265-A:1, V (2014).
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462 State v. Lathrop, 164 N.H. 468, 470 (2012).
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lakeside community where residents, guests, and certain invitees could access the
roadway.*%® The expansion of the definition of “way” for purposes of DUI has led the New
Hampshire Supreme Court to comment: “Though there remain private driveways, paths,
and roads in New Hampshire upon which an individual may drive while impaired with

impunity, this State’s expansive definition of a ‘way’ renders them few and far between.”#%4

4, Under The Influence

To be considered under the influence, a person need only be “impaired to any
degree.”*% The range of substances a person can be impaired by for the purposes of a DUI
charge is broad.*® New Hampshire Law criminalizes driving under the influence of:

e Intoxicating liquor; or

e Any controlled drug, prescription drug, over-the-counter drug; or

e Any other chemical substance, natural or synthetic;

e Which impairs a person’s ability to drive; or

e Any combination of intoxicating liquor and controlled drugs, prescription
drugs, over-the-counter drugs, or any other chemical substances, natural
or synthetic, which impair a person’s ability to drive.*¢’

A driver’s impairment is generally shown through their observable behavior.
Limitations in coordination, judgment, and alertness are commonly associated with
impairment.“®® An investigating officer should pay close attention to any behaviors they

believe to be consistent with impairment.

43 State v. Lathrop, 164 N.H. 468, 470 (2012).

464 State v. Sage, 170 N.H. 605, 617 (2018).
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a. Alcohol Concentration Of 0.08 Or More

Alternatively, a person is also under the influence when he or she has an alcohol
concentration of 0.08 or more or in the case of a person under the age of 21, 0.02 or more.*6°
A person’s alcohol concentration is determined through a chemical test. New Hampshire
law authorizes the chemical testing of breath, blood, or urine.*’® The common chemical
tests used are breath and blood tests. Urine tests are rarely, if ever, used.

When there is evidence a driver has an alcohol concentration over the legal limit,
that driver should also be charged with an alternative theory of driving under the influence.
The State has the authority to bring forward multiple theories of a charge arising from the
same criminal episode.*’* Because a driver who has an alcohol concentration over the legal
limit typically displays physical signs of impairment, it is proper for the State to charge the
driver with both driving under the influence and driving with an excess alcohol

concentration.

b. Aggravated Driving Under the Influence

Aggravated DUI charges have the same elements of a standard or “simple” DUI,
but have an additional element or aggravating factor.*’?> The aggravating factors are:

e Traveling at more than 30 miles over the prima facie limit;

e Causing a collision resulting is serious bodily injury;

e Attempting to elude pursuit;

e Carrying a passenger under the age of 16;*"3 and

e Having an alcohol concentration of 0.16 or more.*"

49 RSA 265-A:2, I(b) (2014).

470 RSA 265-A:4 (Supp. 2019).
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B. The Initial Investigation
1. The Stop

The investigation of a DUI offense generally has several stages. From the initial
observations, which draw the attention of the investigating officer, through the time a
subject is arrested, processed, and released, the investigating officer should be cognizant
of indicators of impairment. Each stage of contact with a DUI suspect is ripe with
opportunity to collect evidence of impairment.

Not all DUI investigations begin with the person driving.*” There are times when
police contact with a driver in a parked car can lead to a DUI investigation without
detention of the driver.*’® In circumstances where an investigating officer does not have
reasonable suspicion that criminal activity is afoot, it is important to limit any action that
may curtail a driver’s freedom to terminate the contact.

For example, if there is a vehicle stopped in a breakdown lane, an officer can make
contact with the driver of a vehicle without effecting a “seizure” by not activating the front
facing emergency blue lights of a cruiser or ordering the driver not to leave.*’” Moreover,
an officer can make contact with a person sitting in a parked car without effecting a
“seizure,” provided the officer does not make any orders or show of authority to detain the
driver.*’® An officer should further be careful not to block a driver’s car with a cruiser when
there is no reasonable articulable suspicion the driver has, is, or is about to commit a
crime.4®

Often, a DUI investigation begins with an officer’s observations of a vehicle in

motion. At this stage, an officer should be paying close attention to any unusual driving.

475 See State v. Winstead, 150 N.H. 244 (2003); State v. Holloran, 140 N.H. 563 (1995); State v. Willard,
139 N.H. 568 (1995).

476 State v. Steeves, 158 N.H. 672, 676 (2009); State v. Licks, 154 N.H. 491, 493 (2006).

417 State v. Steeves, 158 N.H. 672, 675 (2009); State v. Beauchesne, 151 N.H. 803, 815 (2005).
478 State v. Licks, 154 N.H. 491, 494 (2006).

479 State v. Licks, 154 N.H. 491, 494 (2006).
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In order to stop a vehicle, an officer must have reasonable suspicion that an offense has, is,
or is about to be committed.*3°

Most often, the grounds for a stop will be based upon a motor vehicle violation.
However, an officer may also draw on individual training and experience when
determining the reasonableness of the suspicion.*®! In which case, an officer may be able
to articulate grounds for a stop based upon facts giving rise to reasonable suspicion the
driver is impaired, rather than a direct violation of the law.

For example, an investigating officer may observe drifting or swerving within a
lane, the inability to maintain speed, turning with a wide radius, or unnecessary breaking
or acceleration, all which may indicate a driver is impaired.82
Once an officer determines that there is reasonable suspicion to stop the vehicle, careful
attention must be given to the actions of the driver through the entire stop sequence.
Evidence of impairment may include:

e Any movement, or lack thereof, the driver makes in response to the
activation of the officer’s emergency lights;

e The period of time it takes the driver to react;

e The manner in which the driver stops the vehicle;

e Where the driver stops the vehicle; and

e Whether the driver uses a directional signal, if required.*

Additionally, evidence of two of the aggravating factors for the offense of
aggravated DUI may be observed during the vehicle-in-motion stage, namely, traveling 30
miles per hour over the posted speed limit and attempting to elude.*®* Notably, although a

driver can commit aggravated DUI by traveling 30 miles an hour over the speed limit,

40 State v. Joyce, 159 N.H. 440, 446 (2009).
%1 State v. Joyce, 159 N.H. 440, 446 (2009).

82 National Highway Traffic Safety Administration, DWI Detection and Standardized Field Sobriety
Testing (2018).

483 National Highway Traffic Safety Administration, DWI Detection and Standardized Field Sobriety
Testing (2018).

44 RSA 265-A:3, I(a), (c) (2014).
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continuing to travel over the speed limit after being signaled to stop would be insufficient
to satisfy the requirements of eluding. The statute specifically requires the driver to attempt
to elude by increasing speed.*® In other words, in order to satisfy the aggravating element
of attempting to elude by increasing speed, there must be evidence that the speed of the

driver’s car actually increased.

2. Personal Contact

After the vehicle is stopped, the next step is to make contact with the driver. As the
investigating officer approaches, it is important to observe how many people are in the
vehicle and where they are. The investigating officer should be aware that, in the context
of a DUI investigation, these people may be a source of any odors that may be coming
from the car and the officer may need to isolate the driver to determine the actual source
of the odor.

If any of the people in the car appear young, it will be important for the investigating
officer to determine their ages in an admissible way in order to find out if there is an
aggravating element of carrying a passenger under the age of 16.%¢ If the youthful
passenger is clearly a child or baby riding in a child restraint seat, the investigating officer
should make note of this. In the event the passenger appears youthful, but may be near the
age of 16, the best course of action is to ask the driver who the passengers are, their ages,
and dates of birth. Asking only the passengers for their ages can result in issues of proof at
trial due to witness cooperation and hearsay issues.*?’

The initial contact must be narrowly tailored to the grounds for the stop, and remain
narrowly tailored, unless the officer’s observations give rise to facts which support

reasonable articulable suspicion to expand the scope of the stop.*® In the context of a DUI,

485 RSA 265-A:3, | (), () (2014).

488 RSA 265-A:3, 1(d) (2014).

487 N.H. R. Ev. 802.

488 State v. McKinnon-Andrews, 151 N.H. 19, 23 (2004).
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the grounds for the stop are often a motor vehicle violation, such as speeding or a stop sign
violation, where the officer does not have any reasonable articulable suspicion of
Impairment.

The grounds for expanding the scope of the stop develop through keen observations
by the investigating officer. The odor of alcohol, slurred speech, diminished dexterity, and
the inability to divide attention during simple tasks, such as answering a question while
searching for a driver’s license, are examples of facts which may support reasonable
suspicion to expand the scope of the stop.*®® The suspect’s manner of operation can also be
taken into account in developing reasonable articulable suspicion.®® Although no single
fact, taken in isolation, can give rise to reasonable suspicion to expand the scope of the
stop, several facts taken together can.*%!

For example, speeding, coupled with the odor of alcohol, red watery eyes, and
Inconsistent explanations regarding travel, taken together, are sufficient to support the legal
expansion of a speeding stop into a DUI investigation.*®? Although the individual facts
supporting reasonable suspicion may have innocent explanations by themselves, when
viewed together along with the reasonable inferences an experienced officer can draw from
those facts, reasonable suspicion can still be supported.*®® In fact, an officer does not need
to rule out innocent explanations, as long as the facts support a reasonable suspicion that
criminal activity is afoot.*** Once the officer has sufficient observations to expand the
scope of the stop into a DUI investigation, the investigating officer may ask the driver to

step out of the vehicle to perform some tests.

489 State v. Sage, 170 N.H. 605 (2018), State v. Ducharme, 167 N.H. 606, 612 (2015); National Highway
Traffic Safety Administration, DWI Detection and Standardized Field Sobriety Testing (2018).
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Once an officer has made the decision to investigate a DUI, the officer will seek to
determine if the driver is impaired to any degree, and if that impairment is caused by a
substance. In the case of alcohol impairment, the odor of an alcoholic beverage is generally
an indicator as to the impairing substance the driver has ingested. When investigating a
driver for impairment by alcohol, it is important to try to determine the amount of alcohol
the driver has ingested. The investigating officer should try to determine how many drinks
the driver consumed, what type of alcohol the driver consumed, how large the drinks were,
when the driver began and stopped drinking, and if the driver has had anything to eat with
the alcohol.

If an officer suspects a driver to be impaired by a substance other than alcohol, the
officer should investigate what substance or substances were ingested, how much the driver
ingested, how it was ingested, how long ago it was ingested, and how often and with what
frequency does the driver take the substance.

As the driver exits the vehicle, the officer should pay close attention to the way the
driver gets out. Any difficulty the driver has exiting the vehicle, such as difficulty
unlocking the door, using the door handle, opening the door, getting out of the driver’s
seat, or standing outside the vehicle is evidence of impairment.® Also, while the driver
walks to the rear of the vehicle, the officer should pay close attention to the way the driver
moves. This is a ripe opportunity to collect evidence of impairment. The officer should
look for things such as, difficulty balancing, staggering, and using the vehicle for balance

by putting a hand on the vehicle or leaning on it.

3. Pre-Arrest Screening

Generally, once the driver is in a position for further testing, an officer will
administer field sobriety tests. A person is not in custody or under arrest at this time and

the field sobriety tests are neither compelled nor testimonial.*®® Because of these

49 State v. Kelley, 159 N.H. 449, 451 (2009).
4% State v. Arsenault, 115 N.H. 109, 113 (1975).
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considerations, Miranda warnings are not necessary during the pre-arrest screening.*®” The
purpose of the tests is to provide the officer with an opportunity to make observations to
determine if the driver’s behavior is consistent with impairment.*%

Typically, the field sobriety tests administered by a police officer include the
Standardized Field Sobriety Tests (SFST) as recommended by National Highway Traffic
Safety Administration (NHTSA). This series of tests consists of three standardized tests
with certain clues of impairment associated with specific behaviors of a driver while
performing the tests.** The specific tests are:

e Horizontal gaze nystagmus (HGN) test;

e The walk and turn test; and

e The one-leg stand test.>%

The SFSTs, when considered together, have been scientifically validated through studies
conducted in laboratories and in the field to be reliable indicators of impairment when
correctly administered.5%

It is important for the officer who is administering the SFSTs to do so in accordance
with the NHTSA prescribed methods. Particular care must be given when administering
the HGN test. For the results of the HGN test to be admissible at trial, the State must
demonstrate that the officer who administered the test was trained in the procedure and
properly administered and scored the test at the time.5%?

Officers who engage in administering the HGN test should be prepared to testify

with particularity how they were trained and how they administered the test with a

497 State v. Arsenault, 115 N.H. 109, 113 (1975).
498 State v. Arsenault, 115 N.H. 109, 111 (1975).

499 National Highway Traffic Safety Administration, DWI Detection and Standardized Field Sobriety
Testing (2018).

0 National Highway Traffic Safety Administration, DWI Detection and Standardized Field Sobriety
Testing, Session 1, p. 21 (2018).

01 National Highway Traffic Safety Administration, DWI Detection and Standardized Field Sobriety
Testing, Session 8, p. 5-17 (2018).

%02 State v. Dahood, 148 N.H. 723, 734 (2002).
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particular driver. To ensure the admissibility of the HGN test results, officers should
periodically attend refresher SFST trainings. Although these strict requirements for
admissibility have only been applied to the results of the HGN test, officers should be
prepared to administer and testify to the walk and turn and one-leg stand tests with the
same particularity.

While administering the SFSTSs, officers should pay close attention to the number
of times and the exact way a driver shows each validated clue while documenting the
validated clues. There is an important distinction between the standardized, validated clues
of the SFSTs and other indicators of impairment. For example, if a driver steps off the line
during the walk and turn test, it is important to document how far off the line the step was.
Similarly, if a driver’s arms come up more than six inches from his or her side it is
important to document how far his or her arms came up and the way they came up. Some
common descriptions are:

e The driver stepped off the line by falling to the right and placing his or
her foot down so his or her heel was nearly six inches off the line; and

e The driver’s arms quickly came up to just under shoulder height as he or
she leaned heavily to his or her left.

In order to maximize the effectiveness of the field sobriety tests, officers should pay close
attention to the validated clues, the number of times each clue occurs, and the way the
driver causes the clue.

There are times a driver may not agree to engage in field sobriety tests. However,
probable cause can still be developed through other observations of impairment.>® In State
v. Ducharme, the New Hampshire Supreme Court found that the officer had sufficient
evidence to support probable cause the defendant was impaired when the officer observed
the defendant had bloodshot and red eyes, a distinct odor of alcohol on his breath, difficulty

balancing, and the odor of alcohol followed him when he sat in the officer’s cruiser.%

%03 State v. Ducharme, 167 N.H. 606, 614 (2015).
%04 State v. Ducharme, 167 N.H. 606, 614 (2015).
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When a driver is suspected of driving under the influence of an impairing substance
other than alcohol, an investigating officer should take steps to determine the driver is
impaired by a substance. A driver being impaired by a substance can be supported through
evidence collected at the scene. Admissions by the driver of consumption of a substance,
an impairing substance discovered in the vehicle, and paraphernalia for the preparation and
consumption of an impairing substance are evidence that support that the driver was
impaired by a substance.

Moreover, an investigating officer should pay close attention to physical
manifestations of impairment by a substance. Certain behaviors and physical
characteristics may be of assistance to a toxicologist determining if the driver’s behavior
Is consistent with a person who is impaired by a particular substance.

For example, certain chemical substances affect a person’s pupils in different ways.
An investigating officer should pay close attention to whether the driver’s pupils are dilated
or constricted, or if their eyelids are drooping. Certain substances, such as cannabis, may

cause eyelid or leg tremors.

C. Arrest

After the pre-arrest screening, if the investigating officer has formed probable cause
to believe that the driver was impaired by a substance, the officer may arrest the driver for
DUI. The New Hampshire Supreme Court has stated that the preferred practice is for the
officer to clearly inform the driver he or she is in fact under arrest for DUI.>% Even after a
driver is arrested, the arresting officer should continue to focus on collecting evidence of
impairment.

For example, the driver’s reaction to the arrest, balance while being escorted to the
cruiser, manner in entering the cruiser, and any odor continuing to come from the driver
are potential evidence of impairment. While transporting the driver to a booking facility,

the arresting officer should be aware of the driver’s behavior and any odors, particularly of

%% State v. Ducharme, 167 N.H. 606, 614 (2015).
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an alcoholic beverage, that are in the cruiser that were not present prior to the driver being
there.

After transportation, evidence of impairment may be seen while the driver is getting
out of the cruiser and walking to the booking room. Once in the booking room, the
investigating officer should check to see if the odor of alcohol has continued to follow the
driver and is now present in the booking room if it were not present prior to bringing the
driver in. Further evidence of impairment may be gathered during the post-arrest testing

phase.

D. Post-Arrest Testing

By driving, or attempting to drive, on the ways of New Hampshire, or operating or
attempting to operate a boat on New Hampshire waters, a person is deemed to have given
consent to physical or chemical tests if they are arrested for DUI.%% The chemical tests
include tests of the driver’s blood, breath, or urine.>%’

For any post-arrest testing to be admissible in court, the driver must be informed of
certain rights.>% Specifically, the driver must be informed of the right to have an additional
test or tests of his or her blood by a person of his or her choosing, be given an opportunity
to request such additional test, and be informed of the consequences of his or her refusal to
submit to the requested testing.>®® The requirement to inform a driver of these rights is
satisfied by a complete reading of the form DSMV 426, the so-called “ALS Rights Form.”

The officer has the authority to ask the driver to submit to physical tests, or tests for
blood, breath, or urine, or any combination of these tests.>° It is considered best practice

for the officer to inform the driver which test or tests will be requested. After being

%% RSA 265-A:4 (Supp. 2019).
507 RSA 265-A:4 (Supp. 2019).
508 RSA 265-A:8 (Supp. 2019).
09 RSA 265-A:8 (Supp. 2019).
10 RSA 265-A:4 (Supp. 2019).
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informed of the rights, the driver may choose to submit to the requested testing, or refuse.
A driver does not have a right to consult with an attorney when making a decision whether
to submit to a test or refuse.”!

If a driver chooses to submit to the requested testing, the protocols will differ
depending on which tests the officer is requesting. If the officer is requesting physical tests,
the person administering these tests must be specifically trained to do so.%!2 Typically, post-
arrest physical testing will be the SFSTs done again in the more controlled environment of
the police department.

In the case of a breath test, the person administering the test must be a currently
certified breath test operator.5!3 For a blood test, only a licensed physician, registered nurse,
certified physician’s assistant, phlebotomist, or qualified medical technician or medical
technologist acting at the request of a law enforcement officer, may draw the driver’s

blood.>* Urine is not a preferred method of testing in New Hampshire.

1. Breath Test

If the driver agrees to submit to a breath test, the breath test operator must observe
the driver for a twenty-minute period before administering the test.>®® Prior to the
observation period, the breath test operator must inform the driver not to place anything in
his or her mouth.>!® Moreover, the breath test operator must assure the driver does not

vomit, regurgitate, or belch, and that no external materials enter the driver’s mouth.>!
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After the twenty-minute waiting period, the breath test operator should have the
driver blow into the breath test instrument at least twice to complete a test.>*® If the first
two samples do not agree within £0.02 g/210 L, a third subject sample must be
collected.>®® If the breath samples result in different values, but they are still within the
permissible + 0.02 g/210 L, the reported values will be the lower number.5%

Notably, the breath test instruments in service in New Hampshire are regularly
checked to assure they are calibrated to detect alcohol concentrations within permissible
ranges.>?! For known alcohol concentrations less than 0.10 g/210 L, the accuracy of the
readings cannot be more than £ 0.005 g/210 L.

In other words, a reported value may be more or less than the driver’s actual alcohol
concentration by + 0.005 g/210 L. As a result, a reported 0.08 could be a 0.085 or a 0.075.
Because of this permissible variance, a breath result of 0.08 g/210 L cannot be proven
beyond a reasonable doubt to be actually an alcohol concentration of 0.08 or more. In order
to proceed with a charge of driving with an excess alcohol concentration, a breath test must
reveal a concentration of 0.09 g/210 L or more.

Once a properly administered breath test reveals an alcohol concentration of more
than 0.08—or, in the case of a person under the age of 21, an alcohol concentration of more
than 0.02—the breath test operator will record the results in Section V of the DSMV 426.°22
The DSMV 426 must include the completed Section V “Sworn Report.”®?® The sworn
report must contain the officer’s sworn signature. In other words, the officer must appear
before a notary public or justice of the peace, raise his or her right hand and swear to the

truth and accuracy of the contents of the sworn report and sign the form accordingly.

518 N.H. Admin R. Saf-C 9003.02(d).
519 N.H. Admin R. Saf-C 9003.02(d).
520 N.H. Admin R. Saf-C 9003.03.
521 N.H. Admin R. Saf-C 9003.04.
%22 N,H. Admin R. Saf-C 2803.01.
2 N.H. Admin R. Saf-C 2803.01.
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The officer will then serve immediate notice on the driver, take the driver’s New
Hampshire driver’s license, and issue the DSMV 426 as a thirty-day temporary driving
permit.>?* In the case of an out-of-state driver, the driver’s license shall not be confiscated,
and the temporary driving permit shall not be issued.>?

A driver who submits to a breath test has a right to an additional test of their blood
at their own expense.>?®® The officer will inform the driver of this right by reading the
DSMV 426 to the driver. Moreover, the driver must be provided contact information for
individuals and the nearest facilities that make themselves available to draw and test
blood.%?” The provided information must be for those individuals who have a reasonable
probability of performing the blood draw within two hours of the initial breath sample.>%

The New Hampshire Department of Safety promulgates a list of such individuals.
This list is regularly updated with any changes. Any officer presenting this list to a driver
should make sure it is the most current version of the list for his or her area.

The driver must also be presented with a form DSSP 428 “Request for Additional
Test.”?° The driver may then choose to request an additional test or waive the right to an
additional test.>%

The driver will sign accordingly on the form by affixing his or her signature and the
date of the signature in the appropriate section. The officer will also sign as a witness next
to the driver’s signature along with the date and time of the signing.>*! The officer will
retain the copy of the DSSP 428 marked “Police.”>?

524 N.H. Admin R. Saf-C 2803.01.
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If the driver requests an additional test, the officer will supply the driver with an
additional test collection kit and complete the pre-labeled, postage paid invoice postcard
with the individual’s name, address, and telephone number, and mail it to the State Police
Forensic Laboratory.>33

The failure or inability of the driver to obtain an additional test does not make the
State’s evidence inadmissible at trial.>** However, the State does have to provide the driver
with a reasonable opportunity to request an additional test.>*® What constitutes a reasonable
opportunity will depend on the circumstances of the case.>

The New Hampshire Supreme Court has held that the State did not violate the rights
of a driver who, while in custody, asked for a phone to make arrangements for an
independent blood draw and was given an opportunity to use a phone.>” The Court then
highlighted that the defendant did not request any further assistance from the police.>® The
Court left open the question of what would be required if a driver were to have asked for
specific assistance, such as assistance with arranging testing.>*° However, the Court has
not had an opportunity to address how the elimination of the sample capture tubes may

change this analysis.5*

°3 N.H. Admin R. Saf-C 9005.01(f).
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2. Drug Test

When a driver is suspected of being impaired by a substance other than alcohol and
a breath test supports that suspicion, an investigating officer should request a Drug
Recognition Expert (DRE) to do an evaluation. In New Hampshire, each county dispatch
center has a list of available DREs to call for evaluations. A DRE has received specialized
training in investigating if a person is impaired by a category or categories of drugs. This
specialized training may be invaluable in demonstrating the driver is impaired by a drug.
As part of the DRE’s evaluation, the driver will be requested to submit to physical, breath,
and blood tests.

If the driver agrees to submit to a blood test, the driver’s blood must be drawn by
an authorized individual.>* The amount of blood drawn must be enough to allow for two
tests.>*? The State Police Forensic Laboratory issues test tube canisters for officers to
present to authorized individuals for the purposes of collecting blood evidence. These
canisters contain two gray top blood sample collection tubes containing preservatives and
anticoagulants.>*

The canisters also contain a DSSP 325 “Blood Sample Collection Form.” This form
is to be completed by the person who collects the blood sample.>** The original copy of the
completed form shall be retained by the submitting agency and a copy shall be given to the
person who drew the sample.>* Officers should make sure the form is filled out properly
and legibly. Officers should also be sure to document the name of the person who drew the
blood in their report.

The canisters also contain a tamperproof evidence bag to assure the blood tubes are

not tampered with after the samples are drawn. Officers should follow their department’s

°41 RSA 265-A:5 (Supp. 2019).
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evidence collection and retention protocols with regard to the collection and storage of the
tubes. However, the tubes should be stored in a refrigerated storage area pending
transportation to the State Police Forensic Laboratory.

When transported to the State Police Forensic Laboratory, the tubes must be
accompanied by an evidence examination request form.>*¢ This form is contained in each
blood evidence collection canister. The form must include, the department case number,
the name and date of birth of the subject of the sample, the subject’s address, the name of
the submitting agency, and a request to check for alcohol, drugs, or both alcohol and
drugs.®*” The evidence examination request form also serves as the record of chain of
custody of the blood tubes beginning with the person who drew the blood, to the officer,
and to each person who had possession or control over the evidence until it is tested at the
laboratory.

If a driver chooses not to submit to a requested test, the driver will be considered a
refusal.>*® A refusal may be used as evidence in civil and criminal actions or proceedings
arising out of the acts alleged to have been committed by that driver while driving under
the influence.>*® What constitutes a refusal may depend on the driver’s behavior.>®
Certainly, a statement of express refusal to submit to a requested test is a refusal. However,
a person’s behavior can also constitute a refusal.>>! The New Hampshire Supreme Court
has held that “a driver must comply with all the procedures necessary to produce accurate
measurements of breath-alcohol levels, and that he or she refuses to submit to the test if he

or she expresses consent while intentionally preventing accurate testing.”>>2

546 N.H. Admin R. Saf-C 6402.05.

47 N.H. Admin R. Saf-C 6402.05.

548 RSA 265-A:14 (2014).

%49 RSA 265-A:10 (2014).

%0 Jordan v. State, 132 N.H. 34, 36-37 (1989).
%1 Jordan v. State, 132 N.H. 34, 36 (1989).

%52 Jordan v. State, 132 N.H. 34, 36 (1989).
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In Jordan v. State, the driver agreed to submit to a breath test and was instructed not
to contaminate his oral cavity in any way, including not to belch for the twenty-minute
observation period.>®3 After the twenty-minute observation period, but before the breath
test was administered, the driver belched.>* The officer informed the driver they needed
to start the observation period over, and warned the driver that if he were to contaminate
his oral cavity again he would be deemed a refusal.>®® Fifteen minutes into the second
observation period, the driver belched and was deemed a refusal.>*®

The court held that the driver’s behavior constituted a refusal, stating: “A driver
who intentionally prevents compliance with [the rules for breath testing] chooses not to
take the test as much as a driver who explicitly refuses the test.”>>” However, a refusal
should not be inferred, unless the driver “manifests a decision not to cooperate.”® A
refusal must be a specific failure to cooperate with the testing procedure and not necessarily
with the completion of the ALS form.>>® When a driver expresses confusion regarding the
ALS rights and does not express a decision to test or not, it is a failure to cooperate with
the completion of the form and is not necessarily the same as a refusal to take a test.*%° This
is so especially when the driver expresses a desire to take a test moments later.%6!

A driver may also recant a refusal. However, an officer is not required to perform a
chemical test once a driver has refused to test.®®?> The reasonableness of the officer’s

decision not to accept a recantation may depend on the time between the refusal and

53 Jordan v. State, 132 N.H. 34, 35 (1989).

%54 Jordan v. State, 132 N.H. 34, 35 (1989).

%% Jordan v. State, 132 N.H. 34, 35 (1989).

5% Jordan v. State, 132 N.H. 34, 35 (1989).

%7 Jordan v. State, 132 N.H. 34, 37 (1989).

%% Wensley v. Director, N.H. Div. of Motor Vehicles, 140 N.H. 560, 563 (1995).

%9 Wensley v. Director, N.H. Div. of Motor Vehicles, 140 N.H. 560, 563 (1995).

%60 Wensley v. Director, N.H. Div. of Motor Vehicles, 140 N.H. 560, 563 (1995).

%61 Wensley v. Director, N.H. Div. of Motor Vehicles, 140 N.H. 560, 562-63 (1995).
%62 Harlan v. State, 113 N.H. 194, 195 (1973).
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recantation.® For the purposes of an Administrative License Suspension, the chemical test
must be administered without unreasonable delay.®®* Although what constitutes an
unreasonable delay is not well defined, a recantation an hour after a refusal has been found
to be unreasonable.>®

Although a refusal is admissible in court, the defendant’s reason for refusing can
affect the weight of the refusal as it pertains to consciousness of guilt.®® The weight to be
given a refusal is left to the finder of fact.>®” If a defendant wishes to explain the reasoning
behind a refusal, the court will consider the reasonableness of the refusal.

In State v. Parmenter, the defendant stated she refused the test because she learned
from television that one drink could put her over the legal limit.>%® In response, the arresting
officer informed the defendant what she had learned from television was not true, and
why.>®® The court commented that the defendant’s reasoning was not based upon any
realistic expectation regarding the accuracy of the breath test.>"

However, in State v. Lorton, the defendant explained that he refused because he
learned from television the breath test is inaccurate.>”* The court stated that, without any
significant corroborating evidence of impairment the inference that a refusal shows
consciousness of guilt is diminished.>”> The court in Lorton distinguished Parmenter by

highlighting that Parmenter showed significant signs of impairment and made admissions

%3 Harlan v. State, 113 N.H. 194, 196-97 (1973); Wensley v. Director, N.H. Div. of Motor Vehicles, 140
N.H. 560, 563 (1995).

%4 Harlan v. State, 113 N.H. 194, 196 (1973).
%5 Harlan v. State, 113 N.H. 194, 197-98 (1973).

%66 State v. Lorton, 149 N.H. 732, 735 (2003); State v. Parmenter, 149 N.H. 40, 44 (2002); State v. Johnson,
157 N.H. 404, 409-10 (2008).

%7 State v. Johnson, 157 N.H. 404, 410 (2008).
%68 State v. Parmenter, 149 N.H. 40, 44 (2002).
%9 State v. Parmenter, 149 N.H. 40, 44 (2002).
570 State v. Parmenter, 149 N.H. 40, 44 (2002).
571 State v. Lorton, 149 N.H. 732, 735 (2003).
572 State v. Lorton, 149 N.H. 732, 735 (2003).
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regarding impairment and Lorton did not.>”® As a result, an investigating officer should

document any statements made by the driver at the time of refusal.

E. Hospital Blood

In some situations, a driver will be transported to a hospital for treatment as a result
of a DUI offense. If a driver receives treatment at a hospital or medical provider, there is a
significant chance the driver’s blood will be drawn as part of that treatment. The blood
drawn by the hospital and the results of laboratory tests are available to law enforcement
by law for the purposes of investigating a DUI offense.>"

An investigating officer can also retrieve the hospital evidence through a warrant by
first asking the hospital to preserve the blood and records for a reasonable amount of time
so that the officer may secure a search warrant. The request for preservation should be
made in writing and delivered to the hospital laboratory or legal department before the
investigating officer leaves the hospital. The warrant for the hospital blood should be
completed as soon as reasonably possible and any blood evidence brought to the State

laboratory for testing.

F. Driving Under the Influence Crashes Resulting In Serious Bodily Injury Or

Death

When a DUI offense results in a death or serious bodily injury (SBI), it is a felony.>"®
When investigating a crash that resulted in death or SBI, an investigating officer should
look to all the circumstances to determine if there is probable cause to believe the driver
caused the crash and is impaired.

If an investigating officer is unable to establish probable cause that the driver is

impaired, the best practice is to request consent from the driver to submit to a blood draw.

573 State v. Lorton, 149 N.H. 732, 735 (2003).

574 RSA 329:26 (2017); State v. Bazinet, 170 N.H. 680, 685 (2018); State v. Davis, 161 N.H. 292, 297
(2010).

575 RSA 630:2 (Supp. 2019); RSA 630:3 (2016); RSA 265-A:3, I(b), 11(b) (2014).
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If the driver consents to a blood draw, the consent should be documented on a standard
consent to search form. See Consent to Search Form, page 438. Attempting to document
the driver’s consent with anything else, such as an ALS form, will risk making any results
from the consented-to blood test inadmissible against the driver at trial. Regardless of
whether the driver consented, the investigating officer should continue to remain vigilant
for any signs of impairment.

When the investigating officer has determined that there is probable cause that the
driver was impaired and caused the crash resulting in death or SBI, the officer should arrest
the driver for felony DUI. Once the driver is arrested, the investigating officer should read
the DSMV 437 Felony Administrative License Suspension Rights form to the driver and
request a qualified individual to draw the driver’s blood using a state-issued blood evidence
collection kit.°"® See Felony Administrative License Suspension Rights (DSMV 437
Form), page 454.

The investigating officer should then immediately begin drafting a warrant
application for additional blood draws. The warrant should be for two blood draws, one
hour apart or as close as practicable. Moreover, when an investigating officer has probable
cause to believe that the driver caused the crash that resulted in death or SBI, the officer
must ask a licensed physician, registered nurse, certified physician’s assistant, or qualified
medical technician or medical technologist to take another blood draw for statistical
purposes.>’’

It is also vital for an investigating officer to report on all the circumstances
surrounding the investigation, particularly any circumstances which delayed the

completion and submission of the warrant application to a judge for review.

576 RSA 265-A:5 (Supp. 2019).
577 RSA 265-A:16 (2014).
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Circumstances to consider may include:
e The time of day;
e The location of the crash;
e The number of officers available to assist;
e Any reason for:
e Limited manpower;
e Scene security;
e Lifesaving measures;
e Delays in establishing probable cause; and
e Delays caused by rescue personnel; and

e Anything else outside the investigating officer’s ability to control which
reasonably delayed the ability to apply for a warrant for the blood draw.

Finally, the investigating officer should seek to obtain the hospital blood as outlined
above. See page 176 (Hospital section).

Provided the investigating officer was successful in collecting the blood evidence
in a death or SBI investigation, there should be a total of four blood canisters, each
containing two gray-topped blood tubes. With the addition of the hospital blood, there
should be a total of five distinct sources of blood evidence before the end of the
investigation. To avoid confusion, each tube should be labeled according to its purpose. In
other words, the tubes for the ALS draw should be labeled as the ALS draw, the tubes from
the warrant should be labeled to identify them as the warrant draws and the order in which
they were drawn, and the draw for statistical purposes should be clearly marked.

For cases involving SBI, the State will need evidence to support the seriousness of
an injury.®’® “Serious bodily injury” is defined as “any harm to the body which causes
severe, permanent or protracted loss of or impairment to the health or of the function of

any part of the body.”®"

578 RSA 265-A:3 (2014).
579 RSA 625:11, VI (2016).
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The aggravated DUI statute criminalizes causing SBI to anyone, even the driver.>®
In the event the SBI is suffered by another driver, passengers, or pedestrians, the victims
will typically consent to the State’s receiving medical records to support the seriousness of
the injury. In the case of the DUI suspect-driver having suffered SBI, consent to access of
the driver’s medical records is not typically given.

In any event, where the State seeks access to medical records without consent, a
warrant will be required. Warrants for medical records have particular procedural
requirements.®8!

Any warrant for medical records must order the medical provider to produce the
medical records under seal for in camera review by the trial court.>® The trial court will
then notify the patient that the records have been produced and give the patient and the
medical provider an opportunity to object to their disclosure.5® If the patient or medical
provider object to the disclosure, the State will have to demonstrate there is an “essential
need” for the information provided in the records. This is generally done during a special
hearing.

At the hearing, the State will have to show that there is a compelling justification
for the disclosure, and that the information is not available through other sources.>® The
New Hampshire Supreme Court has found that “the investigation of felonies and the search
for relevant evidence constitute a compelling justification.”®® To show that there are no
reasonable alternative sources of evidence of SBI, the State must show that any available
alternative evidence is not admissible at trial, that the available alternative evidence is

insufficient for any rational trier of fact to find the element of SBI beyond a reasonable

580 RSA 265-A:3 (2014).

%81 In re Search Warrant (Med. Records of C.T.), 160 N.H. 214, 222-23 (2010).

%82 |n re Search Warrant (Med. Records of C.T.), 160 N.H. 214, 226 (2010).

%83 In re Search Warrant (Med. Records of C.T.), 160 N.H. 214, 226 (2010).

%84 In re Search Warrant (Med. Records of C.T.), 160 N.H. 214, 226 (2010).

%85 In re Grand Jury Subpoena for Med. Records of Payne, 150 N.H. 436, 443 (2004).
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doubt, and that the State made adequate efforts to investigate alternative sources of
evidence of SBI.5%

The admissibility and weight of alternative evidence may be outside the control of
an investigating officer. However, an officer must “make substantial, good faith efforts to
discover alternative sources of competent evidence.”®®’ This does not mean that an
investigating officer has to “exhaust investigative avenues that offer only slight potential
for revealing competent alternative evidence.”®% The New Hampshire Supreme Court has
suggested that interviewing neighbors and co-workers to investigate the cause and extent
of injuries may be necessary to show an adequate investigation. >

In the case of an unconscious driver, an investigating officer should follow up to try
to determine how long the driver remained unconscious after a crash.>® If feasible, an
investigating officer should try to interview the driver to determine if the driver sustained
any injuries in the crash, what those injuries were, and the extent the injuries have impacted
the functioning of any part of the driver’s body. If the driver is represented by a lawyer, an

investigating officer should request an interview with the driver through the lawyer.

G.  Administrative License Suspension

If a driver who has been arrested for DUI agrees to submit to a chemical test which
discloses an alcohol concentration of 0.08 or more—or, in the case of a person under the
age of 21, a BAC of 0.02 or more—that person’s license shall be suspended.>®! Similarly,
if the person refuses to submit to the requested testing, that person’s license shall be

suspended.>? However, any driver whose license is suspended under the implied consent

%86 In re Grand Jury Subpoena for Med. Records of Payne, 150 N.H. 436, 443-44 (2004).
%7 In re Grand Jury Subpoena for Med. Records of Payne, 150 N.H. 436, 443 (2004).

%8 In re Grand Jury Subpoena for Med. Records of Payne, 150 N.H. 436, 443 (2004).

%89 In re Grand Jury Subpoena for Med. Records of Payne, 150 N.H. 436, 445 (2004).

%0 In re Grand Jury Subpoena for Med. Records of Payne, 150 N.H. 436, 446 (2004).

591 RSA 265-A:30 (2014).

592 RSA 265-A:14 (2014).
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law does have the ability to challenge that suspension in either an administrative review or
a hearing.5%

Typically, these challenges come in the form of a hearing. If the driver requests a
hearing, the scope of the hearing is limited to:

e Whether the officer had reasonable grounds to believe the arrested person
had been driving, attempting to drive, or was in actual physical control of
a vehicle upon a way while under the influence of intoxicating liquor,
narcotics, or drugs;

e The facts that underlay the officer’s reasonable grounds for belief;
e Whether the person was arrested;

e Whether the person refused to submit to the test upon request, or whether
a properly administered test or tests disclosed an alcohol concentration
above the “legal limit”;

e Whether the officer informed the arrested person of the right to have a
similar test or tests conducted by a person of his or her own choosing; and

e Whether the officer informed the arrested person of the fact that refusal
to permit the test, or a test over the “legal limit,” would result in license
suspension.>%

However, certain constitutional concerns, such as whether there was reasonable suspicion
to detain the driver, are not within the scope of the hearing.>%

Officers should be prepared to testify that they properly swore to the truth and
accuracy of the information in 8§ V of the DSMV 426 before a notary public or justice of

the peace, and then to the facts within the scope of the hearing listed above.

593 RSA 265-A:31 (2014).
594 RSA 265-A:31 (2014).

%% Lopez v. Dir., N.H. DMV, 145 N.H. 222, 225 (2000); Jacobs v. Dir., N.H. DMV, 149 N.H. 502, 505
(2003).
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XIlI. PRE-TRIAL IDENTIFICATION PROCEDURE

A. Introduction

A pre-trial identification in which the police show an eyewitness or victim of a crime
a photograph array of individuals is a common investigative tool. Such an identification
can be valuable evidence in a criminal trial. However, unless the identification process
complies with a suspect’s constitutional rights to due process, any resulting identification

may be suppressed.

B. Right To Counsel

The right to counsel attaches at the commencement of adversary judicial
proceedings—typically when a complaint is filed or an indictment returned. From that
point forward, a defendant has a right to consult with counsel and have counsel present at
any critical stage in the criminal process. A pre-trial identification procedure that involves
the in-person showing of a defendant to a witness or victim is considered a critical stage.
Thus, a defendant who has been formally charged with a crime must be given the
opportunity to confer with counsel, or waive the right to counsel, before being involved in
an in-person identification procedure.5% The right to counsel does not apply to photograph
identifications,® thus, a photograph array can be used to obtain an identification at any
point in the criminal investigative/pre-trial process without concern for the suspect’s right

to counsel.

C. Due Process

The use of a pre-trial identification can constitute a violation of a defendant’s due

process right if the process used to obtain the identification was “unnecessarily suggestive

%% State v. Fecteau, 133 N.H. 860, 868 (1991).
%97 United States v. Ash, 413 U.S. 300, 320-21 (1973).
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and conducive to irreparable mistaken identification.”® In determining whether an out-of-
court identification procedure was unnecessarily suggestive, a court will evaluate “whether
the police have implicitly conveyed their opinion of the criminal’s identity to the
witness.”%%

A defendant who challenges the fairness of a pre-trial identification procedure has
the burden to prove that the process used was unnecessarily suggestive. A defendant must
also show that it was law enforcement conduct that created the unnecessarily suggestive
circumstances.®® If the defendant is successful in making that showing, evidence of the
identification will be suppressed, unless the State can prove that the identification is
nonetheless reliable, because it was based upon factors that were uninfluenced by the
police.®%! There are certain factors that courts will consider in making that determination:6°?

e The witness’s opportunity to view the suspect;

e The lighting at the time of the viewing;

e The proximity of the witness to the perpetrator at the time of the viewing;

e Whether there was anything blocking or interfering with the witness’s
view;

e The duration of time that the witness was able to view the suspect;
e The witness’s degree of attention;

e The reason for which the witness looked at the suspect;

e The reason for which the witness was focused on the suspect;

e The detail and accuracy of the witness’s identification;

e The witness’s level of certainty at the time of the identification; and

e The lapse in time between the crime and the identification.

5% State v. Philbrick, 135 N.H. 729, 730 (1992).

599 State v. Rezk, 135 N.H. 599, 601 (1992) (quoting State v. Duff, 129 N.H. 731, 736 (1987)).
600 State v. Webster, 166 N.H. 783, 788-89 (2014).

601 See State v. Philbrick, 135 N.H. 729, 730-31 (1992).

692 Neil v. Biggers, 409 U.S. 188, 199 (1972); State v. Whittey, 134 N.H. 310, 312 (1991).
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Because these factors may be critical to the use of the identification as evidence at
trial, officers should cover each of the factors during an interview with the witness and

document the witness’s responses in a report.

D. Photograph Arrays

A photograph array involves showing a witness a series of photographs, including
one of which is the person suspected of committing the crime under investigation, to see if
the witness is able to identify the suspect. The photograph array is developed based upon
a witness’s description of a suspect. It should consist of a photograph of at least seven other
“filler” photographs of other individuals who resemble the suspect in addition to a
photograph of the suspect. The photographs are shown to the witness either as a group or
in sequence, and the witness is instructed to view the photographs and determine whether
any of the individuals is the person he or she observed.

To eliminate possible suggestiveness in a photograph array, there are a number of

guidelines that officers should follow in constructing and conducting an array.

1. Constructing The Array

The photograph array should consist of a minimum of eight photographs, including
that of the suspect. When available, the photograph of the suspect should resemble his or
her appearance at the time of the incident being investigated.

The filler photographs should be of individuals who generally fit the witness’s
description of the suspect with respect to race, age, height, and weight. If the witness has
highlighted particular features of the suspect in his or her description, the filler photographs
should, to the extent possible, resemble the suspect with respect to those specific features.
For example, if a witness specifically recalls that the suspect had a thick neck, wore glasses,
or had a neck tattoo, officers should attempt to use filler photographs that are consistent

with that characteristic.
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The photograph array should contain only one suspect’s photograph. If there are
multiple suspects in an investigation, a separate photograph array should be constructed
for each.

Officers should attempt to use all black and white or all color photographs. To the
extent possible, the photographs should be consistent with respect to the background, pose,
and lighting. Any prejudicial information, such as a booking number, arrest date, or police

department name should be removed or hidden from view.

2. Presenting The Array

It is preferable that the officer who presents the photograph array to a witness has
no knowledge of the suspect’s identity or the location of the suspect’s picture in the array.
That eliminates the possibility that the officer might unintentionally influence the witness’s
selection of a particular photograph. However, given the staffing levels of most law
enforcement agencies in the State, as well as the practical reality that in many investigations
all available officers will know the suspect’s identity, this type of “blind presentation” may
not be feasible. Under those circumstances, any officer presenting a photograph array must
exercise caution to refrain from saying anything, or exhibiting any behaviors, that points
out or suggests a particular photograph to the witness.

Before presenting the array, officers should include the following information in
their instructions to the witness:

e The photographs are in random order;

e The person who committed the crime may or may not be included in the
array, so the witness should not feel compelled to make an identification;

e The investigation will continue, regardless of whether or not the witness
makes an identification;

e At the completion of the process, the witness will not be given any
feedback on the results of the process;

e The witness should take as much time as he or she needs; and
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e [f the person’s photograph is present in the array, it is possible that his or
her appearance may have changed from the time of the event, as features
such as clothing and head/facial hair are subject to change.

In the event that a witness recognizes someone’s photograph, the officer should ask
the witness to explain how he or she knows the person and to describe his or her degree of
certainty of the identification. The witness should be asked to initial and date the selected
photograph.

Upon completion of the process, the witness should not be given any feedback as to
whether the “correct” selection was made. Officers should document the entire process in
a report, and include a copy of the array. The report should include information about the
instructions given to the witness, whether or not the witness selected any photograph and,
if a selection was made, the witness’s own words regarding the identification.

If more than one witness is going to view the array, the presentations should be
made separately. Officers should take steps to prevent any witness who has viewed the
array from talking to other witnesses prior to their being shown the array.

The New Hampshire Supreme Court has held that releasing a booking photograph
to the media which is later seen by a witness prior to making an identification does not
constitute an unnecessarily suggestive photograph array.®%

The Attorney General’s Office has developed a Model Policy on Eyewitness
Identification, which includes additional information relative to photograph arrays, as well
as guidelines for in-person line-up and voice identification procedures,®® please see page
455.

603 State v. Webster, 166 N.H. 783, 789 (2014).

604 Because police departments do not frequently use line-up and voice identifications, this Chapter does
not directly address the relevant guidelines for these identification procedures. For more discussion on these
identification procedures, please see the Model Policy on Eyewitness Identifications at page 455.
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XII1. THE LAW OF INTERROGATION

A. Introduction

Both the state and federal constitutions provide protection for suspects in criminal
investigations when law enforcement officers interview them.%® Those constitutional
protections permit the admission of a suspect’s statement as evidence in a later criminal
prosecution, only if:

e The statement was made voluntarily; and

e If the statement was made during custodial interrogation, the suspect was

e Advised of the Miranda® rights; and

e Knowingly, intelligently, and voluntarily waived those rights.
If the case goes to trial, the jury will determine if the suspect
made the statement(s) voluntarily.

A statement made by a suspect can be extremely valuable evidence. To ensure that
such evidence will be admissible at trial, a law enforcement officer needs to understand:

e The concept of “voluntariness” as it relates to a suspect’s statements.

e When a suspect must be advised of Miranda, and

e \What constitutes a valid waiver of Miranda.

B. Voluntariness Of A Suspect’s Statement

The State can use a suspect’s statements as evidence against that person only if the
suspect gave the statements voluntarily.®%” This is true regardless of whether the suspect
was in custody at the time he or she made the statements. As discussed below, if a suspect
voluntarily makes a statement in response to police questioning, the statement will be

admissible even if the police did not advise the suspect of his or her Miranda rights, so

605 See U.S. Const. amend. V; N.H. Const. pt. I, art. 15.
696 Miranda v. Arizona, 384 U.S. 436 (1966).

697 State v. Cloutier, 167 N.H. 254, 258 (2015); State v. Rezk, 150 N.H. 483, 486 (2004); State v. Beland,
138 N.H. 735, 737 (1994); State v. Laurie, 135 N.H. 438, 444, cert. denied, 506 U.S. 886 (1992).
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long as the suspect was not in custody.®®® Conversely, a court can find that a suspect’s
statement, made while the suspect was not in custody, was involuntary.5% If this happens,
the statement will be inadmissible even though the police advised the suspect of his or her
Miranda rights and the suspect waived those rights.5*°

While there is no single definition of voluntariness, the determining factor is
whether the suspect’s statement was “the product of a will overborne by police tactics, or
of a mind incapable of conscious choice.”®! “To be considered voluntary, a confession
must be the product of an essentially free and unconstrained choice and not extracted by
threats, violence, direct or implied promises of any sort, or by exertion of any improper
influence.”8%2

If a defendant challenges the voluntariness of a statement, the State has the burden
to prove, beyond a reasonable doubt, that it was voluntarily given.®*® Because the State has
the burden of proving the voluntariness of a suspect’s statement beyond a reasonable doubt,
law enforcement officers should be aware of the factors the court will consider in
determining voluntariness and document all facts that may be relevant to that
determination.

There is no bright-line rule that can be applied under all circumstances to determine
Whether a suspect’s statement was voluntary or coerced. Rather, courts will examine the

totality of the surrounding circumstances, including both the characteristics of the suspect

608 State v. Sachdev, 171 N.H. 539, 548 (2018).

699 State v. Bilodeau, 159 N.H. 759, 764 (2010) (compliance with Miranda is one factor consider in
determining if the statement was provided voluntarily).

610 See State v. Portigue, 125 N.H. 352, 362-63 (1984) (In some special circumstances, the behavior of law
enforcement in a non-custodial interrogation could so overbear a suspect’s will to resist as to make a
statement involuntary and inadmissible).

611 State v. Hernandez, 162 N.H. 698, 706 (2011).
612 State v. Cloutier, 167 N.H. 254, 258 (2015) (citing State v. Zwicker, 151 N.H. 179, 186 (2004)).
613 State v. Cloutier, 167 N.H. 254, 258-59 (2015); see also State v. Rezk, 150 N.H. 483, 486 (2004).
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at the time the statement was made and the details of the circumstances of the

interrogation. %4

1. Characteristics Of The Suspect

Courts will examine the characteristics of the suspect to decide whether the
suspect’s statement was voluntary. Factors relevant to that analysis include:

e The suspect’s age;51°

e Whether the suspect was educated or had sufficient intelligence to
understand that he or she was making a voluntary statement;5

e Whether the suspect was under the influence of any drugs or alcohol;®’
e Whether the suspect had any past experience with law enforcement;
e The suspect’s character;%'® and

e The suspect’s physical and emotional condition.5%°

614 State v. Cloutier, 167 N.H. 254, 258 (2015) (citing State v. Belonga, 163 N.H. 343, 351 (2012)); see also
State v. Monroe, 142 N.H. 857, 864 (1998), cert. denied, 525 U.S. 1073 (1999).

615 State v. Benoit, 126 N.H. 6, 19 (1985) (a juvenile’s statement will be admissible only if the juvenile was
properly advised of Miranda rights in simplified language, now known as the Benoit warning, as discussed
below).

616 State v. Dumas, 145 N.H. 301 (2000) (an adult suspect of low intellect can voluntarily waive his or her
rights, but it may be advisable to use the juvenile form).

617 State v. Chapman, 135 N.H. 390, 401 (1992) (the police did not take advantage of an intoxicated
defendant).

618 State v. Hernandez, 159 N.H. 394, 484 (2009) (jury instruction on factors to consider in determining
whether the suspect’s statement was voluntary).

619 State v. Bilodeau, 159 N.H. 759, 762-63 (2010) (mental illness “does not, as a matter of law, render a
confession involuntary” (quoting State v. Hammond, 144 N.H. 401, 405 (1999))); see also State v. Belonga,
163 N.H. 343, 353 (2012) (“a defendant’s emotional response to an interview does not render a confession
involuntary”).
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Characteristics Of The Interview

Courts will also examine the nature and circumstances of the interview to decide

whether the police engaged in improper or coercive conduct that overbore the suspect’s

will. Factors relevant to that analysis include:®%°

The tone of the interview;

The tenor of the questions;

Whether the suspect was properly advised of the Miranda rights;
Whether the suspect expressly agreed to the questioning;

The number of law enforcement officers that were present for the
questioning;®

The duration of the interview:;522
The location of the interview;523

Whether the suspect was offered food, water, and bathroom breaks and at
what intervals;

Whether the suspect was afforded an opportunity to smoke cigarettes;

Whether the suspect was sufficiently in control of the interrogation to be
able to refuse to answer questions or to offer an exculpatory story;%%*

Whether the suspect was told that he or she was free to leave at any
time;%2° and

How many times the suspect was told that he or she was free to leave.

620 See State v. Belonga, 163 N.H. 343, 351-57 (2012); State v. Hernandez, 159 N.H. 394, 484 (2009).
621 State v. Marin, 172 N.H. 154, 160 (2019).

622 State v. Belonga, 163 N.H. 343, 356 (2012) (a 6%2-hour interview, in itself, does not render a statement
involuntary).

623 State v. Marin, 172 N.H. 154, 159 (2019).

624 State v. Rezk, 150 N.H. 483, 489 (2004) (noting that the defendant was able to refrain from divulging
the names of individuals that the police pressed him on for information).

625 See State v. McKenna, 166 N.H. 671, 680 (2014).
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3. Express Or Implied Promises

Also significant in determining whether a suspect’s statement was given voluntarily
is whether the statement was “extracted by any sort of threats or violence, [or] obtained by
any direct or implied promises, however slight, [or] by the exertion of any improper
influence.”®?% If threats or promises are made to the suspect, the court must determine
whether the police exerted a level of influence that overbore the suspect’s will.%?’

A promise of confidentiality or immunity is per se unduly influential and will render
a confession made in reliance on that promise involuntary.5?® A specific promise of
leniency in exchange for a statement, which is akin to a threat for harsher punishment if
the suspect remains silent, is viewed in the same way.%%°

On the other hand, a promise to bring a suspect’s cooperation to the attention of the
prosecutor, or to recommend release on personal recognizance bail, is generally not
considered the type of promise that might coerce a person into confessing.®*° “General
encouragement to cooperate is far different from specific promises of leniency.”%%
Encouraging a defendant to “help himself out” by providing a statement “is an

encouragement to tell the truth and does not constitute an impermissible hope of benefit.”8%2

626 State v. Portigue, 125 N.H. 352, 363-64 (1984) (citations omitted).

627 State v. Rezk, 150 N.H. 483, 487-92 (2004) (specific promises of leniency made by law enforcement as
an inducement to the suspect to provide a statement renders the statement involuntary, as does a threat by
law enforcement of harsher punishment if the suspect refuses to provide a statement).

628 State v. Carroll, 138 N.H. 687, 691 (1994) (an implied promise of leniency or conditional promises of
protection may not be coercive); see also State v. Hernandez, 162 N.H. 698, 705 (2011) (statement to
suspect during interrogation, “between me and you,” hinted at confidentiality, but did not explicitly promise
it).

629 State v. Rezk, 150 N.H. 483, 490 (2004).

630 State v. Rezk, 150 N.H. 483, 489-90 (2004) (“While an officer can ordinarily tell a suspect that it is better
to tell the truth, the officer crosses the line if he tells the suspect what advantage is to be gained or is likely
from making a confession.” (Quotations omitted.)); State v. Spencer, 149 N.H. 622, 628 (2003) (statement
to a defendant that the officer would ask for PR bail because of her cooperation was not coercive, but a
statement to a defendant that if she cooperated the officer would recommend PR bail would have been
coercive).

631 State v. Rezk, 150 N.H. 483, 489 (2004).
632 State v. Pyles, 166 N.H. 166, 171 (2014) (emphasis added).
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C.  When Miranda Warnings Are Required

The Fifth Amendment privilege against self-incrimination prohibits using as
evidence statements that were given by a suspect during “custodial interrogation,” unless
the suspect was first advised of his or her rights.533 Because the admissibility of potentially
critical evidence may hinge on whether a suspect was properly advised of, and waived, the
Miranda rights, it is imperative that law enforcement officers understand when Miranda is
required and how to ensure that they have obtained a valid waiver.

The right to Miranda warnings arises only when a person is in custody and subject
to interrogation by the police.®3* Thus, the two key questions that law enforcement officers
must consider when determining if they are required to advise a suspect of his or her
Miranda rights are:

e [s the suspect in “custody”?

e Am I “interrogating” the suspect?

1. Custody

“Custody” entitling a person to Miranda protections means either that the person
has been formally arrested, or that the person’s freedom of movement has otherwise been
restrained to the degree associated with formal arrest.5> Whether there is custody in the
absence of a formal arrest is determined by evaluating the facts and circumstances from
the suspect’s point of view—whether a reasonable person in the suspect’s position would

understand that he or she was under arrest.%36

833 [llinois v. Perkins, 496 U.S. 292, 296 (1990); Miranda v. Arizona, 384 U.S. 436, 444 (1966).
634 State v. Marin, 172 N.H. 154, 159 (2019); State v. Grey, 148 N.H. 666, 670 (2002).

635 State v. Marin, 172 N.H. 154, 159 (2019); Sachdev, 171 N.H. at 548; State v. McKenna, 166 N.H. 671,
676-77 (2014); State v. Locke, 149 N.H. 1, 6 (2002), cert. denied, 538 U.S. 1043 (2003).

636State v. Marin, 172 N.H. 154, 159 (2019); State v. Gay, 169 N.H. 232, 243-44 (2016); State v. McKenna,
166 N.H. 671, 676-77 (2014); State v. Turmel, 150 N.H. 377, 383 (2003).
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An investigative stop does not constitute custody for purposes of Miranda.%¥’ Thus,
an officer is not required to give Miranda warnings during a Terry®® stop. However, a non-
custodial encounter between a person and law enforcement officers can become
custodial.®3® For example, a traffic stop that begins as an investigative stop may become
custodial if, after the police have obtained the information necessary to dispel their initial
suspicions, they continue to detain the individual %4

Similarly, a person who voluntarily goes to a police station to answer questions in
response to an officer’s request is not in custody, and a Miranda advisement is not required.
However, a voluntary interview can become custodial if, during the interview, the police
directly accuse the suspect of a crime, or engage in heated and confrontational questioning
behind a locked door, or otherwise restrain the suspect’s freedom of movement.54* “The
location of questioning is not, by itself, determinative: a defendant may be in custody in
his own home but not in custody at a police station.”%42

No single fact or set of circumstances will determine if or when a particular
encounter has become the equivalent of an arrest. Rather, the courts scrutinize the facts of
each detention to determine if the purpose of the original encounter was exceeded or the
character of the encounter became more akin to arrest.54 Courts will consider factors such

as:; 644

837 State v. Gay, 169 N.H. 232, 244-45 (2016); State v. Turmel, 150 N.H. 377, 383 (2003).

638 Terry v. Ohio, 392 U.S. 1 (1968).

639 State v. McKenna, 166 N.H. 671, 676 (2014); State v. Turmel, 150 N.H. 377, 383 (2003).
640 State v. Szczerbiak, 148 N.H. 352, 355-56 (2002).

641 State v. McKenna, 166 N.H. 671, 671 (2014).

642 State v. Marin, 172 N.H. 154, 159 (2019); State v. McKenna, 166 N.H. 671, 761-62 (2014).

643 State v. Marin, 172 N.H. 154, 160 (2019); State v. McKenna, 166 N.H. 671, 677 (2014); State v. Turmel,
150 N.H. 377, 383 (2003).

644 State v. Marin, 172 N.H. 154, 160 (2019).



The degree of physical restraint used;®*

Whether the suspect was allowed access to his or her phone;
The suspect’s familiarity with the surroundings;

The characteristics of the location of the interview;

If at the police station, how the suspect arrived there;

The number of officers present;

The duration of the stop or interview;

The nature and tone of questioning;®+

Whether the questioning was accusatory;

Whether there was a show of authority;

Whether the officers were in uniform and visibly armed,;

Whether the officers were diligent in addressing the purpose of the Terry

stop, if it flowed from a Terry stop;

Whether the police told the suspect he or she was free to leave;

How often the suspect was told that he or she was free to leave; and

Whether the suspect was patted down.

194

The restraint required to create a custodial situation must be imposed by law

enforcement.®*” A person who is confined to a hospital bed while being questioned by

police is not in custody simply because the person cannot walk away.®* Nor is a voluntary

encounter between the police and an incarcerated individual custodial simply because of

645 State v. McKenna, 166 N.H. 671, 763 (2014) (the restraint does not need to be physical, but can be
effected with verbal, psychological, or situational restraint); State v. Cook, 148 N.H. 735, 740 (2002) (courts

will consider “the degree to which the suspect’s freedom of movement was curtailed”).

646 Stansbury v. California, 511 U.S. 318, 325 (1994) (“Even a clear statement from an officer that the
person under interrogation is a prime suspect is not, in itself, dispositive of the custody issue, for some
suspects are free to come and go until the police decide to make an arrest.”).

847 State v. Tucker, 131 N.H. 526, 530 (1989).
648 State v. Tucker, 131 N.H. 526, 530 (1989).
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restrictions imposed by the jail.®*° In either situation, there must be an additional degree of

interference with the suspect’s freedom imposed by the police for custody to arise.%*°

2. Interrogation

The Miranda safeguards come into play when a person in custody is subject to
interrogation.®! The term “interrogation” encompasses more than the mere questioning of
a suspect. It also includes the functional equivalent of interrogation, which is “any practice

that the police should know is reasonably likely to evoke an incriminating response from a

suspect.” 52

There is no bright-line rule about what amounts to the functional equivalent of
interrogation. To understand the types of conduct that might fall within that category, it is
helpful to review circumstances that courts have found constitute the functional equivalent
of interrogation:

e An officer who walked into a cellblock and yelled, “Hey, Jay,” expecting
the defendant to answer, engaged in the functional equivalent of
interrogation. The defendant had been arrested for robbery and the officer
was aware that witnesses to the crime reported that one of the perpetrators
was called “Jay.” The officer knew that by calling out the name, it was
reasonably likely that the defendant would answer, and thereby provide
incriminating evidence.%*3

e While transporting a murder suspect to his arraignment, a police officer
said, “[S]ince we will be going right past the area on the way into Des
Moines, | feel that we could stop and locate the body, that the parents of
this little girl should be entitled to a Christian burial for the little girl who

649 State v. Ford, 144 N.H. 57, 63-64 (1999).
650 State v. Tucker, 131 N.H. 526, 531 (1989).
651 State v. Gravel, 135 N.H. 172, 177 (1991).

62 State v. Gravel, 135 N.H. 172, 177 (1991) (brackets omitted) (quoting Rhode Island v. Innis, 446 U.S.
291, 301 (1980)); see State v. Thelusma, 167 N.H. 481, 484-85 (2015) (an officer would not reasonably
know that advising a defendant of the forfeiture process would elicit incriminating statements regarding the
pending drug charge).

6%3 State v. Dellorfano, 128 N.H. 628, 633-34 (1986). But see State v. Spencer, 149 N.H. 622, 625-26 (2003)
(answering a defendant’s questions about why she was arrested is not the functional equivalent of
interrogation).
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was snatched away from them on Christmas [E]ve and murdered. And |
feel we should stop and locate it on the way in rather than waiting until
morning and trying to come back out after a snow storm and possibly not
being able to find it at all.”®* The United States Supreme Court held that
this comment was the functional equivalent of interrogation, because
“[t]here can be no serious doubt . . . that [the detective] deliberately and
designedly set out to elicit information from [the suspect] just as surely
as—and perhaps more effectively than—if he had formally interrogated
him.”®%

e An officer engaged in the functional equivalent of interrogation when,
after a murder, the defendant invoked his right to counsel, the officer said
to him, “I cannot ask you any more questions. As much as I’d like to, |
can’t do that. If you have a change of heart and you want to stand up and
be the man you want to be and let us know where those body parts are so
that family can rest, then you have to tell somebody when you go
downstairs that you want to talk to the Detectives.” Even though the
officer told the defendant not to speak right away, the comments were
clearly designed to persuade to elicit incriminating evidence.®%®

e The New Hampshire Supreme Court has disapproved of the police
practice of summarizing the evidence against a suspect before receiving
a waiver of Miranda rights from the suspect. The court held that this
“unorthodox” practice creates a “serious risk” that the suspect would
make an incriminating response that would be considered to have been
the product of the functional equivalent of questioning.®®’

The definition of “interrogation is not so broad as to capture within Miranda’s reach
all declaratory statements by police officers concerning the nature of the charges against

the suspect and the evidence relating to those charges.”®® Courts have held that the

654 Brewer v. Williams, 430 U.S. 387, 392-93 (1977).

8% Brewer v. Williams, 430 U.S. 387, 399 (1977) (known as the “Christian burial speech™).
6% State v. Plch, 149 N.H. 608, 612, 614-15, cert. denied, 540 U.S. 1009 (2003).

657 State v. Torres, 130 N.H. 340, 343 (1988); State v. Lewis, 129 N.H. 787, 795-96 (1987).
858 United States v. Payne, 954 F.2d 199, 202 (4th Cir.), cert. denied, 503 U.S. 988 (1992).
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following did not constitute interrogation, even though in each case police words or

conduct led the defendant to make an incriminating statement:

Statements to a defendant that agents had seized approximately 600 Ibs.
of cocaine and that the defendant “was in serious trouble” were attendant
to arrest and custody and were not the functional equivalent of
interrogation.®°

When an officer picked up and examined evidence in front of a defendant
after he refused to talk, it was not the functional equivalent of
interrogation.®6°

Statement to a defendant that he was the subject of an investigation, that
the police knew he had sold crack cocaine to an undercover agent, and
that the police wanted him to cooperate, was not the functional equivalent
of interrogation.®5!

Advising the defendant of the second-degree murder charge against him
was not the equivalent of custodial interrogation.®6?

Statement to a defendant that he or she was facing two additional charges
was not reasonably calculated to elicit an incriminating response. 563

Showing a defendant surveillance photographs prior to giving Miranda
warnings was not interrogation.®%4

Each case is different and a court’s ruling on whether interrogation occurred will

turn on the specific facts of the case, including the conduct of the law enforcement officers

and the specific questions asked. An officer’s “intent in making the remarks, while not

conclusive, is relevant in determining whether the remark was reasonably likely to elicit

an incriminating response.”®®® When an officer’s actions or statements do not seek or

89 United States v. Moreno-Flores, 33 F.3d 1164, 1169 (9th Cir. 1994).

660 Kennedy v. State, 540 S.E.2d 229, 231 (Ga. Ct. App. 2000).

61 United States v. Jackson, 189 F.3d 502, 511 (7th Cir.), cert. denied, 528 U.S. 979 (1999).
662 State v. Plch, 149 N.H. 608, 612, 614, cert. denied, 540 U.S. 1009 (2003).

663 State v. Guajardo, 135 N.H. 401, 403-04 (1992).

664 State v. Spencer, 149 N.H. 622, 626 (2003).

85 United States v. Crisco, 725 F.2d 1228, 1232 (9th Cir.), cert. denied, 466 U.S. 977 (1984).
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require a response, the officer “surely cannot be held accountable for the unforeseeable
results of [his or her] words or actions.”®® When an officer could not reasonably have
anticipated that his or her comment would elicit a confession, the officer has not engaged
in the functional equivalent of interrogation.

Words or actions “normally attendant to arrest and custody” are not included within
the definition of interrogation.®®” Law enforcement officers are entitled to ask standard
biographical questions to complete the booking and pretrial process, including the
following: %8

e Name;

e Address;

e Height;

e Weight;

e Eye color;

e Date of birth; and

e Age.

3. The Public Safety Exception

In New York v. Quarles, the United States Supreme Court held that the Miranda
warnings do not have to be given if a suspect’s refusal to answer questions may pose an
immediate risk to public safety.%%° In Quarles, a police officer took a rape suspect into

custody in a supermarket. When the officer frisked him and found an empty shoulder

6% Rhode Island v. Innis, 446 U.S. 291, 301-02 (1980).

7 Thelusma, 167 N.H. at 485; Moreno-Flores, 33 F.3d at 1169 (quoting Rhode Island v. Innis, 446 U.S.
291, 301 (1980)).

668 State v. Chrisicos, 148 N.H. 546, 548-49 (2002) (citing Pennsylvania v. Muniz, 496 U.S. 582, 601-02
(1990)).

69 New York v. Quarles, 467 U.S. 649, 655-56 (1984).
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holster, he asked where the gun was, without giving the suspect Miranda warnings. The
defendant answered, “The gun is over there.” Under these facts, the Court held that the
officer’s fear that either an accomplice or bystander would find the gun and injure someone
justified dispensing with the Miranda warnings.®"

The New Hampshire Supreme Court has not addressed if or when the public safety
exception applies under the New Hampshire Constitution.®”* Police officers should be
cautious in relying upon the exception and should give Miranda warnings unless the
suspect’s refusal to cooperate would pose an immediate and serious danger to the officer’s
or the public’s safety. When such a danger exists, officers must restrict their questions

solely to those necessary to secure the safety of the officers and the public.572

4. The Application Of Miranda In Driving Under The Influence Stops

The right against self-incrimination does not extend to the production of
incriminating physical evidence. So, police officers are under no constitutional obligation
to provide Miranda warnings before asking a DUI suspect to perform field sobriety tests.5”3
“In the context of an arrest for driving while intoxicated, a police inquiry of whether the
suspect will take a blood-alcohol test is not an interrogation within the meaning of
Miranda.”®™

Similarly, Miranda warnings are not required before any implied consent
questioning. Those questions are, like booking questions, considered “normally attendant
to arrest” and do not constitute interrogation. Any statements offered by a defendant in

response to such questioning are admissible, provided they were made voluntarily.5”

670 New York v. Quarles, 467 U.S. 649, 657 (1984).

671 State v. Lopez, 139 N.H. 309, 311 (1994) (decided under the United States Constitution).
672 State v. Lopez, 139 N.H. 309, 312 (1994).

673 State v. Arsenault, 115 N.H. 109, 113 (1975).

674 State v. Goding, 128 N.H. 267, 274 (1986) (quoting South Dakota v. Neville, 459 U.S. 553, 564 n.15
(1983)).

675 State v. Ducharme, 167 N.H. 606, 614 (2015) (citing State v. Goding, 128 N.H. 267, 274 (1986)).
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D. The Miranda Warnings

Under Miranda, a person in custody is entitled to be informed of the following
before being interrogated:

e You have the right to remain silent;

e Anything you say can be used against you in court;

e You have the right to talk to an attorney for advice before any questioning
and to have the attorney with you during the questioning;

e If you cannot afford an attorney and you desire to hire an attorney, one
will be appointed for you without cost or charge to you, to be present and
advise you before any questioning; and

e If you decide to answer questions now without an attorney present, you
still have the right to stop answering at any time.57

Officers should read the Miranda rights directly from a written form, to ensure that
each right is covered. However, there are no precise words required to communicate the
substance of the Miranda rights, as long as the rights are reasonably conveyed to the person
being questioned.%”

If the suspect asks a question about one of the rights, that question must be answered
immediately. The officer should not continue to read the remaining rights and then seek a
waiver before answering the question. The waiver is valid only if it is made knowingly,
intelligently, and voluntarily. A suspect who has a question about his or her rights cannot
provide a valid waiver. The practice of reviewing the entire form before answering the
suspect’s questions is not advisable.

Miranda warnings should be given before the commencement of custodial
interrogation, and should be repeated:

e At regular intervals during a lengthy interrogation;

676 Miranda v. Arizona, 384 U.S. 436, 479 (1966).

877 California v. Prysock, 453 U.S. 355, 359-61 (1981) (noting that “no talismanic incantation” is required
to satisfy Miranda); State v. Plch, 149 N.H. 608, 612, 618, cert. denied, 540 U.S. 1009 (2003) (citing
Duckworth v. Eagan, 492 U.S. 195, 203 (1989)).
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e |f the interrogation is interrupted for more than a short period of time;

e If there is a significant amount of time between giving the Miranda rights
and questioning (two hours has been held to be too long);"® and

e If police officers from another jurisdiction continue the interrogation.
Police officers are not, however, required to repeat the warnings simply because the focus

of the interrogation shifts to a different crime.®™

E. The Waiver Of Miranda Rights

It is not sufficient for an officer merely to advise a suspect of the Miranda rights.
The suspect must validly waive those rights before questioning. If a defendant later claims
that the police engaged in questioning in violation of Miranda, any evidence obtained as a
result of the questioning will be suppressed, unless the State proves beyond a reasonable
doubt that the defendant was advised of and knowingly, intelligently, and voluntarily
waived his or her Miranda rights. 6°

For that reason, it is strongly recommended that officers use a Miranda waiver form
and obtain a signed waiver from a suspect whenever practicable. See Miranda Waiver
Form, page 468.

Although preferable, an express waiver of Miranda is not required in order to make
the waiver valid. A suspect may also give an implied waiver; that is, the suspect can, by
words or gestures, indicate a willingness to waive the rights and answer questions.
However, mere silence on the suspect’s part in response to the Miranda warnings is not
sufficient to demonstrate that the suspect validly waived his or her rights.®8! If police
officers rely upon an implied waiver from a suspect, it is important that the officers

document in a report all of the circumstances of that waiver.

678 State v. Torres, 130 N.H. 340, 344 (1988).

679 Commonwealth v. Medeiros, 479 N.E.2d 1371, 1377 (Mass. 1985) (describing the “prevailing view”
that Miranda “does not entitle the defendant to new warnings if the questioning turns to a different crime”).

680 State v. Tapply, 124 N.H. 318, 322 (1983).
61 Miranda v. Arizona, 384 U.S. 436, 475 (1966).
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If the invocation of the right to remain silent or the request for a lawyer is not clear,
the police must clarify the suspect’s intent.%®? Clarifying questions will minimize the
chance that any statements will be suppressed.®® Police should not, however, ask why the
suspect either wants to be silent or to speak to an attorney.%®* Like implied waivers,
ambiguous statements and clarifying questions should also be documented in a report.

To be valid, a person’s Miranda waiver must not only be voluntary—that is, not the
product of coercion—it must also be knowing and intelligent.58 Police officers should be
alert to the presence of factors that might lead a court to conclude that a waiver was not
knowing and intelligent. For example, if the suspect displays any of the following, it may
indicate an inadequate understanding of the Miranda rights:

e Poor command of English;

e Being under the influence of alcohol or drugs;

e Diminished mental capacity; and

e Mental illness.

If any of these factors is present, officers should take extra care to make certain that
the suspect understands the warnings. For example, after reading each right, an officer
should ask if the suspect has any questions. The officer could ask the suspect to explain the
right in his or her own words. The officer could use the language from the Benoit®® juvenile
waiver form if a suspect appears to be lacking in intellect. An officer could obtain a

Miranda waiver form written in the suspect’s native language. Any efforts that officers

682 State v. Lynch, 169 N.H. 689, 693-94 (2017) (citing Miranda v. Arizona, 384 U.S. 436, 473-74 (1966));
State v. Jeleniewski, 147 N.H. 462, 465 (2002); State v. Grant-Chase, 140 N.H. 264, 267 (1995); see also
Davis v. United States, 512 U.S. 452, 461 (1994).

683 Davis v. United States, 512 U.S. 452, 461 (1994).

684 See Commonwealth v. Contos, 754 N.E.2d 647, 656-58 (Mass. 2001) (statements were suppressed when
the police continued to question why the defendant wanted to stop talking, and ignored his statement about
a lawyer; the “why” questions were not clarifying in nature).

685 Edwards v. Arizona, 451 U.S. 477, 482 (1981).
686 State v. Benoit, 126 N.H. 6 (1985).
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take to ensure that a suspect understands the Miranda rights should be documented in a
report.

Conversely, courts consider the following factors as weighing in favor of a finding
that a suspect’s Miranda waiver was knowing and intelligent:

e A history of involvement with the police;

e Experience in the criminal justice system;

e Obvious intelligence or advanced education; and

e Whether the suspect asked questions about the rights.
Accordingly, police officers should document these factors when appropriate.

F. Invocation Of The Right To Counsel

One of the rights included in the Miranda warning is the right to consult with an
attorney and to have one present during questioning. “Whenever a suspect indicates by any
means or in any manner that he seeks the assistance of counsel, law enforcement officers
have a duty to see to it that an opportunity to consult with counsel is provided before further
questioning.”%” When a suspect has invoked the right to counsel, all interrogation must
immediately cease. The police may not initiate further questioning, unless and until the
suspect has conferred with an attorney and either has counsel present or waives the
presence of an attorney.5

The right to counsel is fundamental, and law enforcement officers should not
discourage a suspect from exercising that right.%8 Questions such as: “Do I need a lawyer
for this before I talk to you?” or “Should I have a lawyer?” have been held to be valid
invocations of the right to counsel under New Hampshire law.®®® Where a defendant

repeatedly mentioned talking to a lawyer, but never explicitly invoked his right to counsel

%7 State v. Tapply, 124 N.H. 318, 325 (1983).
68 Minnick v. Mississippi, 498 U.S. 146, 153 (1990); Arizona v. Roberson, 486 U.S. 675, 682-83 (1988).
689 State v. Tapply, 124 N.H. 318, 325 (1983).
69 State v. Tapply, 124 N.H. 318, 324 (1983).
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and continued to talk, the Court concluded that he “never explicitly” stated that he wanted
to end the conversation and consult a lawyer.”®%! The New Hampshire Supreme Court has
cautioned that “officers would be well advised to respond to any reference to counsel,
however ambiguous, by repeating that the suspect may have counsel if he wishes and
reminding him that he may request counsel at any time.”%%2

If, after invoking the right to counsel, a suspect later initiates further contact with
the police, an officer may engage in further questioning provided that:

e The contact was initiated solely by the suspect, without any prompting by
the police;

e The police re-advise the suspect of the Miranda rights; and

e The suspect waives those rights.®

If the suspect invoked the right to counsel earlier, the suspect’s subsequent waiver
of that right must be express—that is, the suspect must expressly waive the right or respond
to a question affirming he/she is waiving the right.8% For example, after a suspect has
invoked his right to counsel, police may speak to him or her if the suspect later volunteers
that he or she wishes to talk to the police without a lawyer present.5%

Even when a suspect has waived the right to have counsel present, the police have

a duty, under certain circumstances, to inform the suspect if an attorney attempts to make

691 State v. Lynch, 169 N.H. 689, 697-98 (2017).
692 State v. Carpentier, 132 N.H. 123, 128 (1989); see also State v. Lynch, 169 N.H. 689, 694-95 (2017).

693 State v. Bilodeau, 159 N.H. 759, 763 (2010) (defendant asked to speak with detectives two months after
asserting his right to counsel); State v. Plch, 149 N.H. 608, 617, cert. denied, 540 U.S. 1009 (2003); Smith
v. lllinois, 469 U.S. 91, 95 (1984).

69 State v. Plch, 149 N.H. 608, 617, cert. denied, 540 U.S. 1009 (2003).
6% State v. Plch, 149 N.H. 608, 617, cert. denied, 540 U.S. 1009 (2003).
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contact with the suspect during an interrogation.®® This duty arises if the following
circumstances occur:
e An attorney personally calls or arrives at the police station;

e The attorney speaks to someone who has the authority to contact the
interrogating officers; and

e The attorney states that he or she has been retained as counsel for the
suspect.®9’

At that point, the police have a duty to stop the interrogation and inform the suspect that
the attorney has been retained and is available to provide assistance.

The police are not required to terminate the questioning because the attorney
requests or orders them to do s0.5%® Nor are they required to relay a message from the
attorney to the suspect directing the suspect not to speak with the police.5%® Their duty is
limited to telling the suspect of the attorney’s availability. It is up to the suspect to decide
how to proceed. If the suspect opts to speak with the attorney, then all questioning must
cease. If the suspect opts to continue without the attorney present, the police may continue
questioning.

G. Invocation Of The Right To Remain Silent

Like an invocation of the right to counsel, when a suspect invokes the right to
silence, the police must immediately stop the interrogation.”® However, unlike when a
suspect expresses a desire to consult with an attorney, an invocation of the right to silence
does not constitute an absolute prohibition against further police questioning.”! The police

may reinitiate questioning at a later time, provided that the suspect’s initial invocation was

6% State v. Roache, 148 N.H. 45, 52 (2002).
697 State v. Roache, 148 N.H. 45, 52 (2002).
6% State v. Roache, 148 N.H. 45, 52 (2002).
69 State v. Roache, 148 N.H. 45, 52 (2002).
90 Miranda v. Arizona, 384 U.S. 436, 473-74 (1966); State v. Jeleniewski, 147 N.H. 462, 465 (2002).

01 Michigan v. Mosley, 423 U.S. 96, 104 (1975); State v. Laurie, 135 N.H. 438, 411, cert. denied, 506
U.S. 886 (1992).
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“scrupulously honored.”’ In determining whether the police fulfilled that requirement,
courts will look for the existence of four factors:

e Whether the police immediately stopped the interrogation when the
suspect expressed the desire to terminate questioning;

e Whether a significant amount of time lapsed between the invocation and
the re-initiation of questioning (two hours has been held sufficient); %

e Whether the suspect was again advised of and waived the Miranda rights;
and

e Whether the police restricted the questioning to topics unrelated to the
crime for which the suspect was originally interrogated.’%*

The first three factors are critical to the analysis and the absence of any one of them
would likely result in a finding that the police failed to scrupulously honor a suspect’s right
to remain silent. The absence of the fourth factor, while significant, is not as critical. The
police may reinitiate questioning concerning the same crime about which the suspect was
interrogated earlier, provided the facts strongly support a finding that they were careful to

705 <«

honor the suspect’s rights. [T]he defendant himself may initiate further conversation

and thereby waive the right he had previously invoked.”’%

As with the right to counsel, suspects must clearly and unambiguously invoke their
right to remain silent.”®” The same standards that apply “for determining when an accused
has invoked the Miranda right to remain silent” also apply to the invocation of the right to

counsel.’®

92 Michigan v. Mosley, 423 U.S. 96, 104 (1975).

93 Michigan v. Mosley, 423 U.S. 96, 103-06 (1975).

%4 Arizona v. Roberson, 486 U.S. 675, 683 (1988).

75 State v. Laurie, 135 N.H. 438, 442-43, cert. denied, 506 U.S. 886 (1992).
7 State v. Gribble, 165 N.H. 1, 10-14 (2013).

707 State v. Watson, 170 N.H. 720, 726-27 (2018) (citing Berghuis v. Thompkins, 560 U.S. 370, 381 (2010));
see also Salinas v. Texas, 570 U.S. 178, 188-91 (2013) (standing mute is not an assertion of the right to
silence).

%8 Berghuis v. Thompkins, 560 U.S. 370, 381 (2010).
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H. Recording A Custodial Interrogation

No rule or standard procedure governs recording custodial interviews. It is typically
a matter of department policy or individual preference, although some states, such as
Massachusetts, now require that all custodial interviews be recorded. In New Hampshire,
in order for the State to admit the audio recording at trial, the police must record everything
after the suspect waived his or her Miranda rights.”® If only a portion of the post-Miranda
questioning was recorded, the partial recording is inadmissible. The police officers will
still be permitted to testify about what the defendant said during the interview, but the audio

recording of the interview itself will not be admitted into evidence.’*®

I. Interrogation Of Juveniles

A juvenile can be subjected to a non-custodial interview. The police are not required
to notify the juvenile’s parent, but this is one factor the court will consider to determine if
the juvenile was in custody and entitled to be advised of the Miranda rights.”*! To
determine if a juvenile is in custody, the Court will consider the factors listed in
McKenna.”*2 These factors include: the number of officers present; the degree to which the
suspect is physically restrained; the duration and character of the interview; and the
suspect’s familiarity with the surroundings.”*® The Court will also consider the juvenile’s

age in determining whether a reasonable juvenile would believe that he or she was in

99 State v. Barnett, 147 N.H. 334, 338 (2001); accord State v. Dupont, 149 N.H. 70, 74 (2003).
10 State v. Barnett, 147 N.H. 334, 338 (2001).

"nreE.G., 171 N.H. 223, 237-38 (2018).

12 State v. McKenna, 166 N.H. 671 (2014).

B InreE.G., 171 N.H. 223, 229-30 (2018) (citing State v. McKenna, 166 N.H. 671, 677 (2014)).



208

custody.”4

If a juvenile is in custody and subjected to interrogation, the juvenile must first be
advised of the Miranda rights using the Benoit form (described below).”*® By statute,’*® in
both criminal and juvenile matters, law enforcement “shall immediately secure from the
arrestee the name of a parent, near relative, friend, or attorney with whom the person may
desire to consult and immediately notify such person.”’*” If this procedure is not followed,
“the absence of an opportunity to consult with an adult shall be given greater weight when
assessing the totality of the circumstances surrounding a juvenile waiver.”’*8 In addition,
if a parent arrives at the site of the custodial detention and requests to see a juvenile in
custody, the interrogation must cease, the juvenile must be notified, and the parent must be
allowed in the room.”*®

“[B]ecause accused citizens must understand their rights in order to effectuate a
valid waiver, the greatest care must be taken to assure that children fully understand the
substance and significance of their rights”’?° before waiving them. To further protect
children in the area of interrogation and Miranda rights, the New Hampshire Supreme
Court developed a Juvenile Rights Form, commonly called the Benoit form that police
officers are required to use. See Juvenile Rights Form, page 469.

In addition to requiring the use of the more detailed form, the Court has adopted a
fifteen-factor test for evaluating the validity of a juvenile’s Miranda waiver. To be valid, a

juvenile’s waiver must have been given voluntarily, intelligently, and with full knowledge

714 n re E.G., 171 N.H. 223, 229-33 (2018).
715 |n re B.C., 167 N.H. 338, 342 (2015).
716 RSA 594:15 (2001).

17 State v. Farrell, 145 N.H. 733, 737 (2001) (quoting State v. Benoit, 126 N.H. 6, 19 (1985)) (internal
guotation marks omitted) (emphasis added).

18 State v. Farrell, 145 N.H. 733, 738 (2001).
19 State v. Farrell, 145 N.H. 733, 739 (2001).
20 State v. Benoit, 126 N.H. 6, 18 (1985).
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of the consequences.”! In deciding whether a particular Miranda waiver meets those
criteria, a court must consider each of the following factors: "

e The juvenile’s chronological age;

e The juvenile’s apparent mental age;

e The juvenile’s educational level,

e The juvenile’s physical condition;

e The juvenile’s previous dealings with the police or court appearances;

e The extent of the explanation of the rights;

e The language of the warnings;

e The methods of interrogation;

e The length of time the juvenile was in custody;

e Whether the juvenile was held incommunicado;

e Whether the juvenile was afforded the opportunity to consult with an
adult;

e The juvenile’s understanding of the charged offense;

e Whether the juvenile was warned of the possibility of transfer to adult
court; and

e Whether the juvenile later repudiated the statement.
Police are also strongly encouraged to video record custodial interrogations of juveniles.
Although a failure to fulfill any of these obligations will not necessarily lead a court
to conclude that a juvenile’s Miranda waiver was invalid, that failure will weigh heavily
against a finding of a valid waiver. Conversely, compliance with the fifteen factors will

weigh heavily in favor of finding a valid waiver.”?

721 State v. Benoit, 126 N.H. 6, 18-19 (1985).
22 State v. Benoit, 126 N.H. 6, 15 (1985).
23 State v. Garcia, 162 N.H. 423, 427-30 (2011).
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XIV. REPORT WRITING

Report writing is a critical part of every law enforcement officer’s job. A report is
the way an officer communicates information about his or her activities to others, and
preserves information for future use. Police reports are routinely provided to the
defendant’s lawyer in discovery. Reports should be accurate and comprehensive so that
defense counsel has a complete understanding of what the officer’s testimony will be. In
addition to court proceedings, reports are used by a variety of people, including other
officers, supervisors, victims, the public, and the media. Failing to write a report may result
in discovery and proof issues during trial. When more than one officer is involved in an
investigation, each officer should write his or her own narrative detailing his or her own
actions and observations.

Each incident requires its own report. Officers should not copy and paste the content
of one report into another. The use of copy and paste may be tempting in cases that are
similar, but it is inaccurate and potentially dishonest, especially if the officer does not
diligently change all information. A report should include only what the author of that
report observed or heard. The report should not include something learned from another
officer without attributing it to the officer. It is each officer’s responsibility to write a report
detailing his or her involvement and observations in the case.

Because law enforcement officers encounter so many people during any given day,
there is little likelihood that they will remember all of the important details of any particular
encounter, investigation, or interview, without some sort of written reminder. Officers
should keep a notebook on hand to make notes about their activities, observations,
conversations, and the statements of others. These notes will be the raw material from
which the officer will write a detailed report. For the same reason, officers should strive to
write their reports as soon as possible to ensure accuracy and completeness.

Once a report is finished, the officer should compare the report and the notes to
ensure that the report is accurate. There is no established rule for whether or not to retain

notes once a report has been written. Some law enforcement agencies have an established
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policy concerning the retention of notes. In the absence of a policy, it is up to the individual
officer to decide what practice to follow. Regardless of how an officer chooses to handle
the issue, he or she should follow a consistent policy of either retaining or destroying notes.
If retained, the notes should be maintained in a consistent fashion and their existence made
known to the prosecutor. An officer’s notes are potentially discoverable during the course
of a civil or criminal trial. An inconsistent practice may lead to an officer being challenged
on whether notes were selectively destroyed.

Most law enforcement agencies have developed their own agency report forms. All
reports, regardless of the form used, should begin with some basic information:

e The reporting officer’s name and rank;

e The date the report was written;

e The date of the investigative activities being reported,;

e The date, time and nature of the complaint, offense, or situation under
investigation; and

e The name of any other officer who was present, provided assistance, or
participated in the activities being reported.

In addition to the above information, the body of the report should include a
narrative description of the officer’s actions and observations, the information obtained,
and the source(s) of that information. If possible, the source(s) should be identified by
name, address, telephone number, and date of birth; the one exception to that rule being
confidential informants. The narrative should be organized in a chronological manner,
listing and describing events and interviews in the order they occurred. In describing each
event or interview, officers should include facts explaining “who, what, when, where, and
why.” If the report documents a criminal investigation resulting in charges, facts
establishing all elements of each offense should be included. The narrative should include
all significant or relevant information, including information that may be viewed as
favorable to a suspect or inconsistent with the officer’s theory of what occurred. The State
Is required to provide such exculpatory information to the defendant during the course of

a criminal prosecution.
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A report should be a factual account of an event. It should not include the officer’s
opinions about things like witness credibility or theories of the case. An officer should not,
for example, state in a report that he or she thinks that a particular witness is withholding
information or lying. Instead, the report should include what the witness said and any
observations of the witness’s behavior, such as the witness appeared nervous or evasive
when answering questions.

The use of pronouns, such as “he” and “she,” can be very confusing in a report if
the report refers to several people. For example, if the report describes the activities of
three males and there are references to “him,” it may not be clear to the reader which person
the word “him” refers to. This can lead to a significant lack of clarity. To avoid that, when
writing about more than one person, it is helpful to refer to each person by name.
Additionally, officers should not assume gender, as a person’s physical appearance may
not be indicative of which pronoun should be used. A person may also adopt
they/them/theirs as preferred pronouns as opposed to he/his or she/her.

When any action taken by the reporting officer requires a constitutional predicate
such as: “reasonable suspicion,” or “probable cause,” or “reasonable use of force,” the facts
and circumstances establishing such predicate should be set forth in the officer’s report. It
is not sufficient to merely state, “I had probable cause to believe John Doe had committed
a crime, and therefore, I arrested him.” The facts and circumstances establishing probable
cause must be clear.

Other tips for effective report writing include:

e Use short, concise sentences;

e Do not use big words when small ones will suffice;

e Avoid using “cop-speak”/police jargon or slang;

e Include all relevant information, even it appears to contradict or be
inconsistent with other information obtained,;

e Be precise. It is better to include too many details than not enough; and
e Do not use quotation marks unless the statement is an exact quote.
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XV. HATE CRIMES, CIVIL RIGHTS VIOLATIONS, AND HATE-
MOTIVATED INCIDENTS

A. Introduction

Criminal and other unlawful acts prompted by hate toward the victim because of the
victim’s race, sexual orientation, nationality, gender identity, or membership in another
protected class have a traumatic impact on both the victim and those who share in that
protected class. The Attorney General’s Office has developed a protocol for law
enforcement on responding to and investigating hate-crimes, civil rights violations, and
other animus-motivated incidents, which can be found at:

https://www.doj.nh.gov/civil-rights/documents/protocols.pdf.

This section highlights the most important aspects of that protocol, elaborates upon
the impact of hate-motivated incidents, and provides guidance on responding to potential
hate-motivated incidents. If you suspect that you are investigating a potential hate-
motivated incident, work with your department’s civil-rights designee and report the
incident to the Attorney General’s Office’s Civil Rights Unit, which can provide additional
support.

B. Hate-Crime Sentencing Enhancement

In New Hampshire, when criminal acts are motivated by hatred toward the victim
because the victim is a member of a protected class, the defendant can be subject to a
sentencing enhancement.”?* Specifically, the enhancement can be applied when the
defendant “[w]as substantially motivated to commit the crime because of hostility towards
the victim’s religion, race, creed, sexual orientation as defined in RSA 21:49, national

origin, sex, or gender identity as defined in RSA 21:54.”7% The sentencing enhancement

724 RSA 651:6, I(f) (Supp. 2019).

25 RSA 651:6, I(f) (Supp. 2019). RSA 21:49 (2020) defines “sexual orientation” to mean “having or being
perceived as having an orientation for heterosexuality, bisexuality, or homosexuality.” RSA 21:54 (2020)
defines “gender identity”” to mean “a person’s gender-related identity, appearance, or behavior, whether or


https://www.doj.nh.gov/civil-rights/documents/protocols.pdf
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applies even when the hostility derives from the defendant’s perception of the victim’s
religion, race, creed, sexual orientation, national origin, sex, or gender identity regardless
of whether the defendant’s perception is correct or not.”?® The critical piece to identifying
a hate-crime is identifying that hostility toward the protected class motivated the crime.”?’

The hate-crime sentencing enhancement extends the term of imprisonment for
misdemeanor-level and higher offenses.’?® For misdemeanor offenses, such as criminal
threatening,’?° certain instances of criminal mischief,”3® and certain instances of disorderly
conduct, 3! the hate-crime enhancement allows for an extended term of imprisonment for
a period of 2 to 5 years.”® For felony offenses, such as assault,”? certain instances of
arson,’3* or interference with a cemetery or burial ground,”® the hate-crime enhancement
allows for an extended term of imprisonment for a period of 10 to 30 years.”*® For
manslaughter and murder, the hate-crime enhancement allows for an extended period of

20 to 40 years and life, respectively.”®’ It is important to remember and keep in mind that

not that gender-related identity, appearance, or behavior is different from that traditionally associated with
the person's physiology or assigned sex at birth.”

726 State v. Costella, 166 N.H. 705, 709-11 (2014).

27 State v. Costella, 166 N.H. 705, 711 (2014) (“The significant community harm resulting from a hate
crime flows from the defendant’s bias-motivated actions, rather than the victim’s actual status as a member
of a protected class.”).

728 RSA 651:6, I11 (Supp. 2019).

729 RSA 631:4, 11(b) (2016).

730 See, e.g., RSA 634:2, I1-a (2016); RSA 634:2, 111 (2016).
31 RSA 644:2, VI (2016).

732 RSA 651:6, 111(a) (Supp. 2019).

33 See, e.9., RSA 631:1 (Supp. 2019).

73 RSA 634:1, 11, 111 (Supp. 2019).

735 RSA 635:6 (2016); RSA 635:8 (2016).

738 RSA 651:6, I11(a) (Supp. 2019).

8T RSA 651:6, I11(c), 111(d) (Supp. 2019).
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the crimes of attempt,”® solicitation,”®® and conspiracy’® can be subject to the hate-crime
enhancement as well.

In the context of misdemeanor-level offenses, seeking an extended term of
imprisonment because the underlying offense is a hate-crime changes the criminal
proceeding dramatically. Because the extended term of imprisonment for misdemeanor-
level offenses exceeds the term of imprisonment that the Circuit Court can impose,’* all
criminal charges for which a hate-crime enhancement would be sought must be brought in
the Superior Court.”*? For similar reasons, if the State seeks an extended term of
imprisonment because the underlying misdemeanor-level offense is a hate-crime, then the
State must bring those charges through a grand jury indictment.”*® The State cannot rely
upon an information or complaint and file a separate notice of intent to seek enhanced
penalties.

For all offenses where the State seeks an extended term of imprisonment because
the underlying offense is a hate-crime, the State must provide written notice at least twenty-
one days in advance of jury selection. The State may do this through the indictment’** or

another written means that “give[s] the defendant an opportunity to offer evidence to refute

73 RSA 629:1 (2016).
73 RSA 629:2 (2016).
740 RSA 629:3 (2016).

41 See RSA 502-A:11 (Supp. 2019); RSA 592-A:6 (2001) (defining the criminal jurisdiction of the district
courts).

742 State v. Blunt, 164 N.H. 679, 686 (2013) (declaring a notice of intent to seek enhanced penalties filed in
the Circuit Court as null because the Circuit Court’s jurisdiction is defined by the possible penalties for the
criminal offense and the enhanced penalties exceed that jurisdiction).

43 State v. Ouellette, 145 N.H. 489, 490-91 (2000) (requiring an indictment when the “sentencing
enhancement factor is related to the offense itself”).

44 State v. Diallo, 169 N.H. 355, 358 (2016); see also State v. Marshall, 162 N.H. 657, 665 (2011)
(distinguishing federal cases that require including enhancement elements in an indictment as limited to
federal crimes).
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the findings required by the statute.”’# The State must also prove the allegations
underlying the sentencing enhancement beyond a reasonable doubt. 4

In the context of a scenario where a juvenile committed a hate-motivated crime and
a delinquency petition has been filed, the extended term of imprisonment would not apply
because delinquency petitions do not result in terms of imprisonment akin to those faced
by adults convicted of crimes.”*” Knowledge of the hate-based motivation remains an
important factor for law enforcement in those petitions, however, because it may inform
the services and support that the juvenile needs or the protection that must be afforded to

the victim.

C. The New Hampshire Civil Rights Act

Augmenting the criminal hate-crime sentence enhancement is the New Hampshire
Civil Rights Act.”*® The Civil Rights Act recognizes that “[a]ll persons have the right to
engage in lawful activities and to exercise and enjoy the rights secured by the United States
and New Hampshire Constitutions and the laws of the United States and New
Hampshire.”’#® It prohibits interference with those rights through threatened or actual
physical force, property damage, or trespass when the “actual or threatened conduct is
motivated by race, color, religion, national origin, ancestry, sexual orientation, sex, gender
identity, or disability.””® In the context of the Civil Rights Act, threatened conduct “is a

communication, by physical conduct or by declaration, of an intent to inflict harm on a

745 State v. Russo, 164 N.H. 585, 597 (2013) (quotation omitted).

46 Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (“Other than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury,
and proved beyond a reasonable doubt.”); State v. Dansereau, 157 N.H. 596, 600-01 (2008) (detailing
amendments to RSA 651:6 to bring it into accord with Apprendi).

47 RSA 169-B:19 (Supp. 2019) (defining the scope of dispositions that the Circuit Court may impose if it
finds a juvenile delinquent).

48 RSA 354-B:1 (Supp. 2019), et seq.
49 RSA 354-B:1, | (Supp. 2019).
S0 RSA 354-B:1, | (Supp. 2019).
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person or a person's property by some unlawful act with a purpose to terrorize or coerce.”’!
Additionally, unlike the hate-crime sentencing enhancement, the Civil Rights Act protects
people with disabilities and prohibits the use of actual or threatened conduct against people
based on skin color and ancestry. "2

The Civil Rights Act permits only the Attorney General to bring a civil enforcement
action against the suspect.”® The enforcement action can seek fines of up to $5,000; and
injunctive relief that will prevent further violations and protect the rights secured by the
Civil Rights Act, which could include prohibiting contact with the victim, restitution for
the victim, and other appropriate equitable relief.”>* Any such injunction can remain in
place for up to three years.”® Violating the injunction is a class A misdemeanor.”® Civil
Rights Act enforcement actions can be brought against both adults and juveniles and
actions against juveniles will be confidential.”’

Once the Attorney General’s Office initiates an enforcement action or brings a
charge for violating the injunction, the matter has priority on the court’s schedule.”®
Because the enforcement action is civil in nature, the suspect can be compelled to testify,
but the suspect’s testimony cannot be used in any criminal proceeding based upon the same
event.”® Similarly, the civil nature of the enforcement action requires the Attorney
General’s Office to prove the allegations by clear and convincing evidence instead of

beyond a reasonable doubt.”®

751 RSA 354-B:1, | (Supp. 2019).

52 Compare RSA 651:6, I(f) (Supp. 2019), with RSA 354-B:1, | (Supp. 2019).
753 RSA 354-B:2, | (2009).

54 RSA 354-B:3, I-111 (2009).

%5 RSA 354-B:4, 11 (2009).

756 RSA 354-B:4, | (2009).

5T RSA 354-B:5 (2009); RSA 354-B:2, 11 (2009).

78 RSA 354-B:4, IV (2009).

759 RSA 354-B:2, 111 (2009).

760 RSA 354-B:2, IV (2009).
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A Civil Rights Act enforcement action is a powerful tool for the protection of the
public and has several advantages. First, it moves quickly, which affords faster protection
to the victim. Second, the suspect can be compelled to testify, which allows for the closure
of evidentiary gaps. Third, it has a lower burden of proof, which can allow for protection
when evidence of the hate-motivation is weaker. Fourth, enforcement actions can be
brought against juveniles, which can augment services the Circuit Court may order with
protection for the victim and those who share the victim’s identity. Fifth, the equitable
relief allows for creative remedies that may not be available in criminal actions. Last, the
injunction carries the threat of criminal prosecution to deter future violations.

A Civil Rights Act enforcement action can augment a criminal prosecution. It can
be an avenue for relief when a victim does not wish to pursue a criminal prosecution, but
would like some protection from the suspect. The law requires, however, that the Attorney
General’s Office bring the enforcement action, which makes it critical that law enforcement
and prosecutors communicate with the Attorney General’s Office when suspected hate-
motivated incidents occur in their communities. The protections afforded by the Civil

Rights Act have little meaning without that communication.

D.  Significance Of Hate-Motivated Incidents

The United States Supreme Court, addressing a challenge to a hate-crime sentence
enhancement similar to New Hampshire’s, recognized that hate-motivated criminal acts
are “thought to inflict greater individual and societal harm.”’%! This is in large part because
“bias-motivated crimes are more likely to provoke retaliatory crimes, inflict distinct
emotional harms on their victims, and incite community unrest.”’%? Similarly, the New
Hampshire Supreme Court recognized that “[t]he significant community harm resulting

from a hate crime flows from the defendant’s bias-motivated actions, rather than the

61 Wisconsin v. Mitchell, 508 U.S. 476, 487-88 (1993).
62 Wisconsin v. Mitchell, 508 U.S. 476, 488 (1993).
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victim’s actual status as a member of a protected class.”’%® “Society is harmed by a bias-
motivated crime.”’®*

The greater harm caused by hate-crimes lies in the message that the perpetrator
seeks to send to the victim and other members of the victim’s community. Hate-crimes and
other hate-motivated acts often occur because the perpetrator believes:

e that society does not care about the victim,

e society may applaud the incident,

e the marginalized group that the victim belongs to has committed some
perceived slight,

e the marginalized group that the victim belongs to poses a threat to the
perpetrator’s way of life, or

e the perpetrator must harm the victim(s) because the marginalized group
Is subhuman and the perpetrator has a moral duty to harm the victim(s).

Without intervention, lower-level incidents can escalate into more serious crimes.

At their core, hate-crimes and civil rights violations attack fundamental rights. They
seek to discourage members of marginalized groups from embracing their identity and
exercising their rights. This can range from simply living their lives and working in their
communities to worshipping freely or trying to vote. Identifying and addressing these
offenses is crucial to allow members of impacted communities to feel safe and welcome in

New Hampshire.

E. Responding To Hate-Motivated Incidents

When an officer responds to a potential or suspected hate-motivated act, that officer
has two important duties. First, a responding officer should identify and document any and
all evidence that suggests the offender’s conduct might have been motivated by a particular

identity or hostility towards the victim’s identity. Second, a responding officer should

763 State v. Costella, 166 N.H. 705, 711 (2014).
764 State v. Costella, 166 N.H. 705, 711 (2014).
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respond to the victim’s unique needs and determine whether additional resources are

needed at the scene and beyond.

1. Identifying And Documenting Evidence Of Hate-Motivation

Similar to finding evidence of intent generally, identifying evidence of hate-
motivation is one of the more difficult aspects of investigating a potential hate-crime. It is
also the most important. The presence of one or more of the factors discussed in this section
may indicate that an incident was hate-motivated.

Factors to consider in determining hate-motivation come from the identities of the
victim(s) and perpetrator(s). A responding officer should identify and document identity-
based differences between the victim and suspect. This includes differences in race,
religion, ethnicity, disability status, gender identity, or sexual orientation between the
victim and perpetrator. A responding officer should identify and document whether the
victim is a member of a group that is outnumbered in the area where the incident occurred
and whether the victim is new to the area. Even when the victim is not a member of a
targeted group, a responding officer should identify and document whether the victim is
part of an advocacy group that supports the targeted group or in the company of members
of the targeted group.

Beyond differences in identity, the context of the incident could provide clues to the
perpetrator’s hate-motivation. A responding officer should identify and document whether
the incident coincided with a holiday or date of particular significance to the victim’s
perceived group, such as LGBTQ+ Pride or Juneteenth. A responding officer should
identify and document whether the incident occurred in proximity to a place of importance
to or gathering for the victim’s perceived group, such as a synagogue or an event-Space
catering to the LGBTQ+ community. A responding officer should also identify and
document the existence or lack of an obvious or apparent hate-related motive for the

incident.
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The incident itself could provide significant clues to determine the presence of hate-
motivation. A responding officer should:

e |dentify and document whether the perpetrator made identity- or bias-
related comments, written statements, or gestures;

e These could include racial slurs or other derogatory or
threatening comments.

e |dentify and document the existence of identity- or bias-related drawings,
markings, symbols, or graffiti left at the scene;

e These could include symbols meant to threaten or intimidate,
such as swastikas, or those that express support for hate groups
and causes.’®®

¢ Identify and document what activities the victim had been engaged in just
before the incident occurred; and
e Example:

If a victim had been speaking a language other than English
before being assaulted, then that could be an indication of hate-
motivation based upon the victim’s perceived race or national
origin.
e Identify and document the victim or other witnesses’ perception of the
incident as identity- or hate-motivated.

A history of similar incidents in the same area or against the same targeted group

could provide clues to determine the presence of hate-motivation. A responding officer

should:

e Identify and document whether the victim was visiting a location where
previous incidents had been committed against members of the victim’s
community;

e |dentify and document whether several incidents targeting members of
the victim’s community had occurred in the same area;

e |dentify and document whether the victim or members of the victim’s
community had received harassing mail or phone calls or had experienced
verbal abuse based upon affiliation with the victim’s community; and

% The Anti-Defamation League maintains a searchable database of hate-symbols and icons that is a useful
resource for law enforcement trying to identify common or uncommon hate-symbols. The database is
available at https://www.adl.org/hate-symbols.
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e Identify and document whether there have been recent crimes or news
that may have sparked a retaliatory hate-crime.

The perpetrator could serve as an important source of clues to demonstrate the
existence of hate-motivation. A responding officer should:

e Identify and document whether the perpetrator bears symbols associated
with hate or bias in the form of tattoos, jewelry, or clothing, among other
sources; and

¢ Identify and document whether the perpetrator has made public or private
statements attacking members of the victim’s community in public
forums or on social media.

Although hate groups do commit hate crimes and civil rights violations, many hate
crimes are committed by individuals who are unaffiliated with organized hate groups.
Nevertheless, a responding officer should identify and document objects or items that
represent the work of organized hate groups found at the scene or in the perpetrator’s
possession. A responding officer should identify and document other indications that a hate
group was involved, such as whether a hate group has claimed responsibility for the crime
or was active in the neighborhood. A responding officer should identify and document
whether the perpetrator is a known member of a hate group.

These initial steps’® will assist the responding officer in determining whether the
incident was hate-motivated. If a responding officer has suspicions that an incident is hate-
motivated, the officer should work closely with the department’s civil rights designee and

the Attorney General’s Civil Rights Unit to advance the investigation,

2. Supporting Victims Of Hate-Motivated Incidents

Victims of hate-motivated acts, like victims of crime generally, are in high-stress
situations and, in the context of a hate-motivated incident, that stress may be compounded
by fear that the perpetrator or other like-minded individuals may commit further criminal

acts against the victim’s community. A responding officer must be supportive, unbiased,

% This section discusses some of the more common sources of evidence to support or dispel hate-
motivation. It is by no means an exhaustive list of all possible sources or evidence.
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empathetic, and transparent when interacting with the victim or members of the victim’s
community. Doing so will help guarantee the cooperation of the victim and the support of
the victim’s community. Failure to do so may alienate the victim and sow mistrust between
law enforcement and the victim’s community.

When responding to a suspected hate-motivated incident and interacting with the
victim a responding officer should take the necessary steps to create a space where the
victim feels comfortable and safe explaining what had happened. This includes engaging
with the victim and using open-ended questions to encourage the victim to tell the story in
the victim’s own words. Be sure to ask the victim if he or she has any idea why the crime
occurred, but avoid asking the victim if he or she believes what happened was a hate-crime
or not.

If the victim needs interpretive services to explain what happened, the responding
officer is responsible for making those services available to the victim. It is not the victim’s
responsibility to provide an interpreter. It is not the victim’s family’s responsibility to
provide or serve as an interpreter. That responsibility rests with law enforcement. If
necessary, many services can provide interpretation over the phone. If it is not safe for an
interpreter to come to the scene, then a responding officer should arrange for a safe space
to conduct the interview with the victim.

A responding officer should take steps to show the victim that the department is
supportive. This means that a responding officer should ask if the victim has any friends,
family, or community members who can support them, inform the victim of the steps that
can be taken to enhance the victim and the community’s safety, and reassure the victim
that the officer will protect the victim’s identity to the best of the officer’s ability. It also
means that a responding officer should provide information about community and
department resources available to protect and support the victim, the victim’s family, and
members of the community. It also means ensuring a transparent process by informing the
victim about the probable sequence of events in the investigation and keeping the victim

informed about the progress of the investigation.
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Creating a supportive environment means that responding officers need to set aside
their own personal views. A responding officer should never criticize the victim’s behavior;
should never make assumptions about the victim’s identity, culture, religion, sexual
orientation, gender, or disability; should never allow personal value judgments about the
victim’s behavior, identity, or culture to affect the officer’s objectivity; should never rely
upon stereotypes or biased terms; and should never question or minimize the seriousness
of the incident, especially if the perpetrator was a juvenile. These considerations remain

true throughout the investigation and during all interactions with the victim.
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XVI. THE LAW OF ARREST

A. Introduction

The law defines an arrest as “the taking of a person into custody in order that he
may be forthcoming to answer for the commission of a crime.”’®” Except under certain
circumstances discussed below, the police must make an arrest pursuant to an arrest
warrant. The affidavit in support of the arrest warrant must establish probable cause to
believe that a crime was committed and that the person being arrested committed the crime.

Most arrests are intentionally executed and formally announced to the person being
arrested. However, there are situations when, because of the surrounding circumstances, a
person will be considered in custody even if the officer did not make any such statement
and, perhaps, even when the officer did not believe an arrest had been made. Because a
person is entitled to certain constitutional protections when placed in custody, it is
important for law enforcement officers to understand what constitutes an arrest and how to
conduct a legal arrest.

This Chapter highlights numerous topics associated with arrest, including what
constitutes an arrest, arrest warrants, the execution of an arrest, and exceptions to the

warrant requ irement.

B. What Constitutes An Arrest

“An arrest is effected by an actual or constructive seizure or detention of the person
arrested or by his voluntary submission to custody, both of which subject him to the actual
control and will of the person making the arrest.”’®® Not all seizures constitute arrests. An

investigative or “Terry” stop, for example, effectuates a seizure, but not, without more, an

87 RSA 594:1, | (Supp. 2019).
768 State v. Riley, 126 N.H. 257, 261 (1985).
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arrest.”®® 770 It is a more intrusive type of seizure than an investigative stop because, unlike
a Terry’* stop—which must be limited in duration and in scope—a person under arrest is
being held to answer for a crime.

No “magic words” or the filing of specific charges is necessary for an arrest to
occur.”> Whether an arrest has occurred will depend on the objective facts and
circumstances of each particular case. The officer’s subjective belief about the person’s
legal status is not determinative, although it may have some relevance.””® As a result, a
court could find that a person was placed under arrest in a particular situation, even if it
was not the officer’s intent to do so. The key question is whether a reasonable person
standing in the shoes of the defendant would have believed that he or she was restrained to
the degree commonly associated with an arrest.”’

Unlike a Terry-stop-like “seizure,” which can occur even if the person does not
submit to authority, a person will not be considered under arrest until the police actually
detain the person by physical restraint or voluntary submission. For example, by repeatedly
demanding that a person stop and speak with them, the police may have “seized” the
person,’”™ but it is unlikely that a court would find, under those circumstances, that a person
was under arrest if the police had not gained actual control over the person.

In one case, for example, the police suspected that the defendant and his partner
might have stolen some furniture, although they did not have probable cause for an arrest.
They gave the defendant the choice of either being immediately arrested or, in the
alternative, dropping the furniture off at the police station while the police continued their

investigation. While the suspect was in the process of dropping off the furniture, the police

769 State v. Hamel, 123 N.H. 670, 675 (1983).

10 For a discussion of investigative or Terry stops, see pages 130-37 (Investigative Or Terry Stops section).
" Terry v. Ohio, 392 U.S. 1 (1968).

2 State v. Schofield, 114 N.H. 454, 456 (1974).

73 State v. Riley, 126 N.H. 257, 263 (1985).

74 State v. Riley, 126 N.H. 257, 262 (1985).

75 State v. Beauchesne, 151 N.H. 803, 812-13 (2005).
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developed probable cause and formally placed him under arrest. The Court held that
although having to choose between arrest or dropping off the furniture at the police station
might have resulted in some loss of freedom for the defendant, the police had not actually
or constructively seized the defendant, and thus, no arrest had occurred, until the police

actually placed the defendant in custody.’"®

C. Factors In Determining Whether An Arrest Has Occurred

In the absence of a formal arrest, courts will consider all the circumstances
surrounding a person’s seizure to determine if and when an arrest actually occurred. Some
of the circumstances commonly considered in making that determination include:

e Whether the person was physically restrained;

e Whether the person was told that they were free to leave;

e The number of police officers involved in the encounter;

e Whether the officers displayed weapons;

e The character and tone of the interaction;

e Whether the officers were directly accusatory or simply asking questions;

e Whether the person was allowed to leave at the conclusion of the
encounter;

e Whether the person confessed to a crime during the encounter; and

e Whether the person was advised of the Miranda rights.

It is possible that an encounter that began as an investigative stop could transform
into custody simply based on changing circumstances.”’” For example, if the tone of an
officer’s questioning changed from conversational to confrontational and accusatory, or if
an interview continued for hours with changing teams of investigators, a court could find

that at some point, the suspect had effectively been taken into custody.

776 State v. Noel, 137 N.H. 384, 389 (1993).
7 |n re E.G., 171 N.H. 223, 229 (2018).
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D.  The Probable Cause Requirement

To be lawful, an arrest must be supported by probable cause to believe that a crime
was committed and that the person being arrested committed the crime. An arrest made
without probable cause violates the state and federal constitutional rights of the arrestee,
and any evidence obtained as a consequence of the arrest will be suppressed.’’

“Probable cause to arrest exists when the arresting officer has knowledge and
trustworthy information sufficient to warrant a person of reasonable caution and prudence
in believing that the arrestee has committed an offense.”’”® Where there is lawful cause to
arrest, the arrest will be lawful even if the arresting officer incorrectly identified the offense
that was committed. &

Probable cause to arrest requires a greater degree of certainty than reasonable
suspicion to support a Terry stop, but less than proof beyond a reasonable doubt.”®* The
police are not required to have sufficient evidence to convict or even to prove all the
elements of the crime before they are justified in making an arrest. Rather, the available
information must lead to a conclusion that there is a reasonable probability that the suspect
committed a crime. For example, circumstantial evidence that a defendant illegally
possessed an item may be sufficient for an arrest, even if at the time of arrest there is
insufficient evidence that the defendant “knowingly” possessed the item.’82

As with reasonable suspicion for an investigative stop, officers can rely upon

information from a variety of sources to form probable cause to arrest.”33

778 State v. Lantagne, 165 N.H. 774, 778 (2013); State v. White, 119 N.H. 567, 571 (1979).

9 State v. Jaroma, 137 N.H. 562, 567 (1993) (quoting State v. Vachon, 130 N.H. 37, 40 (1987)).
78 RSA 594:13 (2001).

781 State v. Hutton, 108 N.H. 279, 287 (1967).

782 State v. Jaroma, 137 N.H. 562, 567 (1993); see, e.g., United States v. Ruigomez, 702 F.2d 61, 66 (5th
Cir. 1983) (probable cause to arrest for possession of a handgun existed without firm proof that the handgun
belonged to the defendant when the police found the gun on the passenger’s side of the car in which the
defendant was sitting).

8 Please refer to the discussion in Chapter IX, The Law Regarding On-The-Street Encounters And
Investigative Detentions, on the factors that form the basis for reasonable suspicion justifying a Terry stop.
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NOTE: The New Hampshire Supreme Court has held that under the disorderly
conduct statute, someone other than the arresting officer must be disturbed for there to be

a public disturbance.”®*

E. Arrest Pursuant To A Warrant

An arrest warrant is a written order issued by a judge or other competent authority,
commanding that a specific individual be arrested and brought before a court. Although a
warrant is not a prerequisite to a valid arrest, there is a clear judicial preference for arrests
made pursuant to a warrant. An arrest warrant ensures that a determination of probable
cause has been made by an impartial judicial officer, rather than by a police officer who is
involved in the case.’®

If an arrest is later challenged, a court is more likely to uphold its validity if it was
made pursuant to a warrant. A valid arrest will enable prosecutors to use any evidence
gained as a result of that arrest.”® For that reason, the United States Supreme Court has
advised that police officers “may find it wise to seek arrest warrants where practicable to
do so, and their judgments about probable cause may be more readily accepted where

backed by a warrant issued by a magistrate.” "8’

784 State v. Murray, 135 N.H. 369, 373 (1992); see also State v. Gaffney, 147 N.H. 550, 554 (2002); RSA
644:2, 111(a) (2016).

78 See United States v. Watson, 423 U.S. 411, 417-24 (1976).
786 State v. Jones, 127 N.H. 515, 522-23 (1985).
87 United States v. Watson, 423 U.S. 411, 423 (1976).
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1. Authority To Issue A Warrant

An arrest warrant can be issued by any justice of the peace, or any justice of the
supreme, superior, or circuit courts of New Hampshire, provided that the justice is neutral
and detached.’®® The warrant may be issued for the arrest of a person charged with an
offense that was committed within the state or is prosecutable within the state.”®® The
warrant is directed to the sheriff of any county or any police officer, and has statewide
effect.”®® Although not expressly included in the language of the statute, state troopers,
conservation officers, special agents of the New Hampshire Liquor Commission and other
similar officers are ex officio constables, and thus, are also authorized to execute New

Hampshire arrest warrants.

2. Application For An Arrest Warrant

The process for obtaining an arrest warrant is substantially similar to the process for
applying for a search warrant.”®! Before issuing a warrant, the judge or justice of the peace
must determine, based on the information provided by the officer, whether there is probable
cause to believe that a crime was committed and that the person named in the warrant
committed the crime.

When submitting an application for an arrest warrant to a justice of the peace, it is
the officer’s responsibility to confirm that the justice of the peace understands what
constitutes probable cause. Failure to do so could render the warrant invalid if it is later
challenged in court.

An officer can provide information in support of the warrant either through oral

testimony, a written affidavit, or both. The preferable course—and the course that some

8 RSA 592-A:5 (2001); RSA 592-A:8 (Supp. 2019); RSA 592-B:4 (Supp. 2019). See Coolidge v. New
Hampshire, 403 U.S. 443, 453 (1971) (a search warrant was invalid where it was signed by the attorney
general, whose office was overseeing the underlying investigation).

78 RSA 625:4 (2016).
790 RSA 592-A:5 (2001); RSA 592-A:8 (Supp. 2019).
731 See Chapter V, Preparation And Execution Of A Search Warrant.
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judges may require—is that the officer prepare a written affidavit setting out all the facts
and circumstances known to the officer in support of a finding of probable cause.

If an officer provides oral testimony to the judge, either in lieu of an affidavit or as
a supplement to the affidavit, the officer should ensure that the judge documents the
information in writing and attaches the notes to the application.”? If an arrest warrant is
challenged in a later criminal prosecution, the reviewing court will typically limit its review
to the information contained in, or appended to, the warrant application. If the issuing judge
took additional testimony from an officer, but did not document it for the record, the
reviewing court cannot consider that testimony in determining whether the warrant was
supported by probable cause.

The warrant application requires the affiant to specify the crimes for which there is
probable cause to arrest. Thus, an officer must consider the available information and
determine which specific offenses are supported by the evidence. However, if a court later
determines that the information did not support probable cause to arrest on the specified
crime, the arrest will still be lawful if the information set forth in the affidavit established

probable cause to believe that some other crime had been committed.”®

3. Execution Of The Warrant

Once an arrest warrant has been issued, it can be executed anywhere in the state.’®*
The executing officer does not need to have the warrant in hand at the time of the arrest. It
is sufficient that the officer have knowledge that there is an active warrant for the person.
However, if requested, the warrant must be shown to the arrestee as soon as it is

practicable.”

79 RSA 595-A:4 (2001).
79 RSA 594:13 (2001).

94 As discussed previously, absent exigent circumstances or a separate search warrant, this does not include
the authority to enter a third party’s home to arrest the person named in the warrant.

795 RSA 594:9 (2001).



232

Law enforcement officers have the authority to execute arrest warrants beyond the
jurisdiction of their particular department or agency.”®® However, as a matter of
professional courtesy and officer safety, officers planning to execute a warrant in a town
or city other than their own should contact the police department in that jurisdiction before

taking any action, and seek their assistance.

F. Executing An Arrest
1. The Use Of Force

Every person has a “legal duty to submit to an arrest and refrain from using force or
any weapon” to resist, regardless of whether the arrest is legally justified.”” Despite this
duty, some individuals resist an officer’s effort to effectuate an arrest. In those
circumstances, or in the interests of officer and public safety, police officers are permitted
to use reasonable and necessary force or other means of restraint in order to make an
arrest.”®® The use of physical force is discussed in detail in Chapter 1V, The Use Of Physical
Force. More specifically, officers are justified in using non-deadly force when reasonably
necessary to:

e Make a lawful arrest;

e Prevent the escape from custody of an arrested or detained person; and

e To defend themselves or other people from the imminent use of non-
deadly force in the course of effecting an arrest or detention.”®

The degree of force used in executing an arrest must be reasonable and should not
exceed that which is necessary to safely gain control of the person being arrested.8%

Whenever an officer uses force in the course of an arrest, the officer should incorporate a

79 RSA 594:7 (2001).
797 RSA 594:5 (2001).
7% RSA 62735, 1 (2016).
79 RSA 62735, | (2016).
800 RSA 594:4, | (2001).
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detailed explanation in the arrest report. The officer should describe the degree of force

used and the reason that such force was necessary.

2. Requesting Assistance From Civilians

If an officer needs assistance in the course of making any arrest, the officer
may legally require a bystander to provide suitable aid. Any person who fails to comply

with such a request is guilty of a violation.8%

3. Executing An Arrest In A Third Party’s Home

Except under the limited circumstances discussed below, the police may not enter a
residence to conduct a warrantless arrest.8 If the police have an arrest warrant, they are
permitted to enter the home of the person for whom the warrant has been issued in order to
take that person into custody. However, the arrest warrant does not give law enforcement
officers authority to enter someone else’s home to arrest the person named in the warrant.

To execute an arrest warrant for a person in someone else’s residence, the police
must obtain both an arrest warrant and a search warrant.8 A valid arrest warrant eliminates
any legitimate expectation of privacy on the part of the person named in the warrant.
However, it does not affect the privacy interests of the person whose home is being entered.
For that reason, the police must obtain a search warrant based upon probable cause to
believe that the suspect is located in the third party’s dwelling. As with other searches,%
no warrant is necessary if the police have an authorized individual’s consent to enter, or if

there are exigent circumstances justifying immediate police action.

801 RSA 594:6 (2001).

802 For a discussion on the circumstances under which law enforcement may make a warrantless arrest, see
pages 241-45 (Warrantless Arrests section).

803 Steagald v. United States, 451 U.S. 204, 213-14 (1981).
804 See Chapter VI, The Law Of Warrantless Searches.
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4, The “Knock And Announce” Rule

The “knock and announce” rule prohibits police officers from making an
unannounced entry into a dwelling to execute a warrant.8% The requirements for executing

an arrest warrant under this rule are the same as those for executing a search warrant.8%

5. Issuing A Summons In Lieu Of Placing Someone Under Arrest

Whenever an officer has grounds to conduct a warrantless arrest for a misdemeanor
or violation-level offense, the officer has the authority to instead issue the person a

summons.807

G. Procedure After Arrest
1. Notification To Family, Friends, Or An Attorney

Once an arrested person is taken to a police station or jail, the police must obtain the
name of a parent, relative, friend, or attorney with whom the prisoner may wish to
consult.8%® When possible, the officer shall immediately notify that person of the arrest.
Failure to make the required notification is a misdemeanor.8%® In addition, at least with
respect to juvenile arrestees, failure to make the required notification could result in a court
later finding that a juvenile’s otherwise voluntary waiver of the Benoit rights, the juvenile
version of Miranda, was not valid.898!1 |f the police are not able to make the required
notification, they should document their notification efforts in a report so their actions may

be defended in a subsequent proceeding, if necessary.

805 State v. Sconsa, 161 N.H. 113, 117 (2010).

805 See Chapter V, Preparation and Execution Of A Search Warrant.

807 RSA 594:14, | (Supp. 2019) (statute includes sample language for summons).
808 RSA 594:15 (2001).

809 RSA 594:17 (2001).

810 State v. Farrell, 145 N.H. 733, 738-39 (2001).

811 For a discussion on custodial interrogation of juveniles, see pages 207-09 (Interrogation Of Juveniles
section).
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2. Consultation With An Attorney Or Family Members

A person being held in custody is entitled to consult privately with an attorney at all
reasonable times. Note, however, that a person arrested for driving under the influence is
not entitled to consult with counsel before deciding whether to take a blood-alcohol test or
breath-alcohol test.8'? Police departments and jails are required to establish regular visiting
hours during which a person in custody is allowed to consult with relatives and family

members.813

3. Bail

Except in certain circumstances described in RSA 597:1-c, RSA 597:1-d, RSA
597:2, and RSA 173-B:9, an arrested person is entitled to be released on bail pending
trial .8* A bail commissioner, appointed by the circuit court, can set and receive bail .2 The
bail commissioner can release a person on personal recognizance, cash, an unsecured bond,
or a secured bond, and any combination of conditions. Conditions of bail should always
include a requirement that the person not commit a crime while on release, and may also
include conditions to ensure the safety of others—such as prohibiting the defendant from
having any contact with the victim—and the defendant’s appearance at trial—such as
requiring the defendant to report to the local probation office on a weekly basis.?®

In cases involving domestic violence, stalking, or sexual assault, officers should
consider asking the bail commissioner or court to use the bail form entitled “Domestic
Violence/Stalking Criminal Order of Protection Including Orders and Conditions of Bail”
(CBPO), see page 472. In certain domestic violence or stalking cases, however, a person

will not be entitled to bail. A defendant must be detained pending a court arraignment if

812 State v. Greene, 128 N.H. 317, 320 (1986).

813 RSA 594:16 (2001).

814 RSA 597:1 (2001).

815 RSA 597:15-a (Supp. 2019); RSA 597:18 (2001).
816 RSA 597:2 (Supp. 2019).
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the person is charged with a violation of a domestic violence protective order issued under
RSA chapter 173-B, a stalking order issued under RSA 633:3-a, or an out-of-state order
that is enforceable under RSA chapter 173-B.8!" A bail commissioner is not permitted to
set bail under those circumstances.?!® Detailed discussions of domestic violence, stalking,

and adult sexual assault can be found in Chapters XVI1II, XXII, and X1IX, respectively.

If a person is unable to make bail, or has been charged with an offense for which
bail cannot be set, the person must be brought to court to be arraigned on the charges
without unreasonable delay, not to exceed 24 hours (not including Saturdays, Sundays, and
holidays).2*® Defendants charged with misdemeanors by complaint must be brought to a
circuit court; those charged with felonies and misdemeanor and violation-level charges
directly related to those felonies must be brought to a superior court. In some counties,
arraignments are conducted by video teleconferencing, which eliminates the need to

transport a detainee to the court. At arraignment, the court may amend the bail order.

H.  Arrest Of A Foreign National

If the arrested person is a citizen of a country other than the United States, that
person may be entitled to certain protections under the Vienna Convention on Consular
Relations (VCCR), a treaty to which the United States is a party. The VCCR requires that
whenever a foreign national is arrested or detained in the United States, certain procedures
must be followed to ensure that the person’s government can offer the person appropriate
consular assistance.

Foreign nationals must be advised of their right to contact their native country’s
consulate. Depending on the person’s nationality, the person may have additional rights

under the VCCR. The United States Department of State has developed a Standard

817 RSA 173-B:9, I(a) (2014); RSA 597:2, VI (Supp. 2019).

818 For a further discussion of protective orders, refer to the Model Protocol for Law Enforcement Response
to Domestic Violence Cases, which can be found at https://www.doj.nh.gov/criminal/victim-
assistance/documents/law-enforcement-protocol.pdf.

819 RSA 594:20-a (Supp. 2019).



https://www.doj.nh.gov/criminal/victim-assistance/documents/law-enforcement-protocol.pdf
https://www.doj.nh.gov/criminal/victim-assistance/documents/law-enforcement-protocol.pdf
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Operating Procedure for law enforcement agencies setting out how to comply with the
VCCR. This Standard Operating Procedure can be found at:

https://travel.state.gov/content/dam/travel/cna pdf/CNA%20Standard%200peratin
0%20Procedure.pdf

I. Detaining Juveniles

An officer taking a minor into custody may release the minor to a parent, guardian,
or custodian pending arraignment.®? If no parent, guardian, or custodian is available, the
court may release the juvenile under the supervision of a relative or friend, or to the custody
of the Department of Health and Human Services for placement in a foster home or other
residential placement.®?! “If the minor is not released within 4 hours of being taken into
custody, the court shall be notified, and thereupon, placement, until arraignment, shall be
determined by the court.”%?2

Alternatively, the court may determine that continued detention of the juvenile is
required in order:

e To insure the presence of the juvenile at a subsequent hearing;

e To provide care and supervision for a minor who is in danger of self-
inflicted harm when no parent, guardian, custodian, or other suitable
person or program is available to supervise and provide such care; or

e To protect the personal safety or property of others from the probability
of serious bodily harm or other harm.8?3

820 RSA 169-B:11, | (2014).
81 RSA 169-B:11, 11 (2014).
822 RSA 169-B:11, | (2014).
823 RSA 169-B:14, 1(e)(2) (Supp. 2019).


https://travel.state.gov/content/dam/travel/cna_pdf/CNA%20Standard%20Operating%20Procedure.pdf
https://travel.state.gov/content/dam/travel/cna_pdf/CNA%20Standard%20Operating%20Procedure.pdf
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If an officer seeks to have a juvenile detained after arrest, a Detention Assessment
Screening Instrument must be completed by following the associated instructions before
contacting a judge.8?* See Detention Assessment Screening Instrument and Instructions,
page 476.

If a juvenile is taken into custody as a child in need of services (CHINS), rather than
as a child charged with delinquency, the rules governing release or placement are similar
to those discussed above.8?> However, a child detained as a CHINS cannot be detained in

a facility that has locked doors and physical features designed to restrict movement.826

J. Protective Custody

Taking a person into protective custody is legally distinct from placing a person
under arrest. Protective custody is a civil status, which is not necessarily connected to any
suspicion that a person has engaged in criminal conduct. Its purpose is to protect the safety
of the individual taken into custody, the safety of the public, or both. Because protective

custody is a civil status, the probable cause requirements for arrest do not apply.

1. Mentally Il Individuals

An officer may take a person into protective custody when the officer sees the
person engage “in behavior which gives the peace officer reasonable suspicion to believe
that the person may be suffering from a mental illness and probable cause to believe that
unless the person is placed in protective custody the person poses an immediate danger of
bodily injury to himself or others.”®2" A person taken into protective custody under these

circumstances must be taken promptly to a hospital emergency room or an approved

824 https://www.courts.state.nh.us/forms/nhjb-2581-df.pdf ~ (last visited Oct. 6, 2020) (form)
https://www.courts.state.nh.us/forms/nhjb-2577-df.pdf (last visited Oct. 6, 2020) (instructions).

825 RSA 169-D:10 (2014).
826 RSA 169-D:9-b (2014).
827 RSA 135-C:28, Il (Supp. 2019).



https://www.courts.state.nh.us/forms/nhjb-2581-df.pdf
https://www.courts.state.nh.us/forms/nhjb-2577-df.pdf
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facility. For a list of approved facilities, please inquire at your police department. There,
mental health professionals will determine whether to seek the person’s involuntary

emergency admission to the hospital 8?8

2. Intoxicated And Incapacitated Individuals

An officer who encounters a person who appears either intoxicated or incapacitated
by alcohol or drugs may take that person into protective custody.®?° A person is intoxicated
if the person’s mental or physical functioning is substantially impaired as a result of the
presence of drugs or alcohol in the person’s blood.8 A person is incapacitated if, as a
result of drugs or alcohol, the person is intoxicated or mentally confused because of
withdrawal, such that the person needs medical or professional care to assure the person’s
safety, or the person presents a direct threat to the safety of others.83!

Officers are permitted to obtain proper identification from the person, as well as to
search the person in order to reduce the likelihood of injury.83? However, if the person’s
identity has already been determined, a search only for evidence of identification is not
permitted.833 When taking a person into protective custody for either condition, officers
may use reasonable and necessary force to protect themselves, the person, or others.®3* If
force is used, officers should document in a report the type of force used and the reason it
was warranted.

If a person under the age of eighteen is taken into protective custody for intoxication
or incapacitation and no treatment is available or necessary, the minor’s parent or guardian

must be notified immediately. Pending the arrival of the parent or guardian, the minor must

828 RSA 135-C:28, 111 (Supp. 2019).

829 RSA 172:15, 1, 11 (2014); RSA 172-B:3, I, 11 (2014).
830 RSA 172:1, XXVII (2014); RSA 172-B:1, X (2014).
81 RSA 172:1, XXVI (2014); RSA 172-B:1, IX (2014).
832 RSA 172:15, VII (2014); RSA 172-B:3, VII (2014).
833 State v. Harlow, 123 N.H. 547, 552 (1983).

834 RSA 172:15, VII (2014); RSA 172-B:3, VII (2014).
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be held in an area separate from where any adults or any minors charged with juvenile
delinquency are detained.®®

If a person over the age of eighteen is taken into protective custody, the person’s
family or next of kin must be notified as promptly as possible. If, however, the person

requests that the police not notify anyone, the request must be honored.83

a. Intoxicated Individuals

If the person appears intoxicated, the officer can take whichever of the following
actions is most appropriate under the circumstances:

e Help the person home, if the person consents;

e Take the person to an approved alcohol or drug treatment program, or
other appropriate location, provided the person consents;

e Release the person to someone who will assume responsibility for the
person; or

e Protect the person by housing the person in a local jail or county
correctional facility for up to 24 hours, or until the person is no longer
intoxicated.83’

b. Incapacitated Individuals

The options available to officers are broader if the person appears to be in the more
serious state of incapacitation. The officer may, without the person’s consent:

e Take the person to an approved alcohol or drug treatment program with
detoxification capabilities;

e Take the person to a hospital emergency room;

e Release the person to an approved alcohol or drug counselor at a location
mutually agreeable to the officer and the counselor;

e House the person in a local jail or county correctional facility for up to 24
hours, or until the person is no longer incapacitated, or until an approved

835 RSA 172:15, V (2014); RSA 172-B:3, V (2014).
836 RSA 172:15, VI (2014); RSA 172-B:3, VI (2014).
87 RSA 172:15, 1 (2014); RSA 172-B:3, 1 (2014).
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alcohol or drug counselor has arranged transportation for the person to an
approved alcohol or drug treatment program or a hospital emergency
room; and

e Release the person at any point that the person no longer appears
incapacitated.8%8

3. Abused And Neglected Children

Police officers may take a child into protective custody if:

e The child is in circumstances or surroundings that present an imminent
danger to the child’s health or life; and

e Immediate action is required; and

e There is insufficient time to file a petition for a court order.8%

Officers need not seek the consent of a parent or guardian before taking action in
these circumstances. When a child is taken into protective custody under these
circumstances, the police must promptly notify the circuit court, which can authorize
continued protective custody pending a hearing.2*° The police should also immediately
notify the Division of Children, Youth and Families (DCYF), which will assist in finding
a placement for the child. If the child was removed from the custody of someone other than
the parent or legal guardian, the police must also make every reasonable effort to notify the

parent or legal guardian of the child’s whereabouts.®4!

K. Warrantless Arrests

A police officer’s authority to conduct a warrantless arrest depends on the nature of
the suspected offense and the location where the arrest is to take place. As a general rule,
officers have broader authority when the suspected offense rises to the level of a felony.

However, regardless of the level of suspected offense, an officer may not make a

838 RSA 172:15, 11 (2014); RSA 172-B:3, 11 (2014).
839 RSA 169-C:6, | (Supp. 2019).

840 RSA 169-C:6, Il (Supp. 2019).

81 RSA 169-C:6, I1(d) (Supp. 2019).
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warrantless entry into a home, without consent, to conduct a warrantless arrest, unless the

situation falls within a narrow set of circumstances.

1. Misdemeanors And Violation-Level Offenses

A law enforcement officer is authorized to make a warrantless arrest for a
misdemeanor or violation-level offense whenever the officer has probable cause to believe
any of the following:84?

e The person to be arrested committed a misdemeanor or violation in the
officer’s presence. It is not sufficient that the officer viewed the offense
on video, the officer must have actually seen the offense occur.®4

e Within the past 12 hours, the person to be arrested committed an act of
domestic abuse, as defined in RSA 173-B:1, I, against a person eligible
for protection under RSA 173-B:1.84

e Within the past 12 hours, the person to be arrested committed an assault,
criminal trespass, criminal mischief, or other criminal act in violation of
a domestic violence restraining order or a marital restraining order.

e Within the past 12 hours, the person to be arrested violated the stalking
statute, RSA 633:3-a.

e The person to be arrested committed a misdemeanor or violation, and, the
officer has probable cause to believe that if the person is not arrested
immediately, the person will not be apprehended, will destroy or conceal
evidence of the offense, or will cause further personal injury or damage
to property.

842 RSA 594:10, | (Supp. 2019).
83 Forgie-Buccioni v. Hannaford Brothers, Inc., 413 F.3d 175, 180 (1st Cir. 2005).

844 persons eligible for protection under RSA 173-B:1 include the actor’s family or household member
(spouse, ex-spouse, person currently or formerly cohabiting, and parents) and current or former intimate
partner. See Chapter XVI111, Domestic Violence (Joshua’s Law), for more information.
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2. Felonies

A law enforcement officer is authorized to make a warrantless arrest for a felony
whenever a felony has actually been committed by the person arrested, regardless of the
reasons that led the officer to make the arrest, or the officer has probable cause to believe

that the person has committed a felony.84

3. Arrests Within A Dwelling

An officer may enter a dwelling to make a warrantless arrest only when the officer
has probable cause to do so and “exigent circumstances” exist, or when the officer is in

“hot pursuit” of the suspect.84°

a. Exigent Circumstances

Officers are permitted to make warrantless arrests in a dwelling when there are
exigent circumstances, i.e., “situations in which law enforcement agents will be unable or
unlikely to effectuate an arrest . . . for which probable cause exists, unless they act swiftly
and, without seeking prior judicial authorization.”®’ Officers should consider the
following factors when determining whether exigent circumstances exist to justify a
warrantless entry to effect an arrest:84

e Is there probable cause to believe that a felony has been committed and
the suspect is in the dwelling?

e |s there a likelihood that the suspect will escape if not immediately
apprehended?

e \Was the crime one of violence?

845 RSA 594:10, 11 (Supp. 2019). The statute requires “reasonable ground to believe that the person arrested

has committed a felony,” but in this context, the New Hampshire Supreme Court has interpreted this to be
the same as “probable cause.” State v. Rodrigue, 127 N.H. 496, 498 (1985).

846 State v. Ricci, 144 N.H. 241, 243 (1999).
847 State v. Stern, 150 N.H. 705, 709 (2004) (quoting State v. Graca, 142 N.H. 670, 673 (1998)).

848 See State v. Matos, 135 N.H. 410, 411-12 (1992) (“there are several well-recognized exceptions [to the
warrant requirement], including exigent circumstances, flight, and safety”).
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e Isthere reason to believe that the suspect is armed and dangerous?

e Is there a reasonable basis for believing that the delay necessitated by
seeking a warrant would subject officers or others to physical harm, or
likely result in evidence being destroyed?

It is not necessary that each of these factors be satisfied in order for an exigency to
exist. Rather the issue is whether the potential harm of waiting to secure a warrant
outweighs the privacy interests of those in the dwelling. The exigency necessitating
warrantless entry may not be created by police; for example, officers cannot purposely
delay obtaining a warrant so that some future emergency will provide exigent
circumstances.®* In determining whether the police were justified in making a warrantless
entry, the courts will consider the reasonableness of the officers’ behavior before entry.8
Exigent circumstances are unlikely to justify a warrantless entry into a residence to make

an arrest for a non-jailable offense.%!

b. Hot Pursuit

Under the “hot pursuit” exception, the police are permitted to make a warrantless
entry into a dwelling to make an arrest if they are in pursuit of a suspect who attempts to
elude them by retreating into a private dwelling.®? For this exception to apply, however,
the pursuit must have been immediate and continuous from the scene of a crime,®3 and law
enforcement must have begun pursuit while the suspect was outside the dwelling.8* Also,
the hot-pursuit exception does not apply when the underlying offense is a violation-level

offense.5°

849 State v. Santana,133 N.H. 798, 807 (1991).

80 State v. Santana,133 N.H. 798, 804 (1991).

81 State v. Rodriguez,157 N.H. 100, 106 (2008).

82 United States v. Santana, 427 U.S. 38, 42-43 (1976).
83 State v. Ricci, 144 N.H. 241, 244 (1999).

84 State v. Morse, 125 N.H. 403, 408 (1984).

85 Welsh v. Wisconsin, 466 U.S. 740, 754 (1984).
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Law enforcement officials may not avoid the warrant requirement by knocking on
a suspect’s door and then arresting the suspect when he or she retreats back into the home

after answering the door.8¢

L. Cross-Border Warrantless Arrests

Maine,3’ Massachusetts,®® and Vermont®®® have all enacted statutes permitting
New Hampshire police officers to enter those states to make an arrest when:

e The officer is in fresh pursuit of the suspect; and

e The officer believes that the suspect committed a felony.

In Maine and Vermont, a New Hampshire officer is also authorized to enter the state to
effect an arrest when the suspect is believed to be driving while intoxicated by drugs or
alcohol.

When feasible, before a New Hampshire law enforcement officer enters another
state in fresh pursuit of a suspect, the officer should notify law enforcement officials in the
host jurisdiction of the situation. Following the arrest, the suspect must be held in the host
state’s custody pending a court hearing on extradition. New Hampshire law enforcement
officers should consult with law enforcement officers of the host jurisdiction to learn where
the suspect should be taken and held pending the court hearing.

Police officers from Massachusetts, Vermont, and Maine have similar authority to
cross into New Hampshire in fresh pursuit, to make an arrest of a suspect believed to have
committed a felony.®%° Officers from Vermont and Maine also have authority to do so if

the suspect is believed to be driving while intoxicated.®!

86 State v. Morse, 125 N.H. 403, 408 (1984).

87 Me. Rev. Stat. Ann. tit. 15 § 154 (2016).

88 Mass. Gen. Laws Ann. ch. 276, § 10A (West 2014).
89 Vt. Stat. Ann. tit. 13 § 5042 (West Supp. 2018).

850 RSA 614:1 (Supp. 2019).

81 RSA 614:1-a (Supp. 2019). The New Hampshire fresh pursuit authority applies to out-of-state law
enforcement officials only if the other state grants reciprocal authority. Because Massachusetts law does
not include a provision for an out-of-state officer to enter Massachusetts in fresh pursuit of someone
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If a cross-border arrest is made in New Hampshire, the arresting officer is required
to take the arrestee before a New Hampshire superior or circuit court without unnecessary
delay.8%? If the court determines that the arrest was lawful, it can either detain the person
pending issuance of an extradition warrant by the governor of the state in which the crime

was committed, or it can order the person released on bail.3

suspected of DWI, the New Hampshire fresh pursuit law does not apply to Massachusetts officers under
those circumstances.

82 RSA 614:2 (2001).
853 RSA 614:2 (2001).
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XVII. RIGHTS OF CRIME VICTIMS AND ADVOCACY

A. Introduction

A police officer is often the first person a crime victim will interact with when the
criminal justice process commences. That process can be confusing and frightening for
many involved, but especially victims, who have recently been traumatized by crime.
When responding to crimes involving victims, an important set of goals for law
enforcement should be to minimize the trauma, revictimization, and impact that the
criminal justice system can have upon victims. To that end, the legislature adopted the
Rights of Crime Victims,®®* often referred to as the Crime Victim Bill of Rights, which
outlines the rights victims have under the law. Law enforcement should be familiar with
these rights and diligent in protecting these rights throughout a criminal investigation and

beyond.

B. History Of The Rights of Crime Victims Statute

To address the needs of crime victims, the State created the Victims’ Assistance
Fund in 1989, adopted the Crime Victim Bill of Rights in 1991, and established
victim/witness advocacy programs in all counties by 1993. Before the creation of these
laws and programs, sexual assault victims had to pay the costs of having a rape-kit
performed—a cost that could be sent to a collections agency, domestic violence victims
were turned away to resolve their family affairs on their own, and crime victims were
denied the opportunity to speak at sentencing and would often learn about the progress of
their cases in the news. These laws and programs became the starting point for
standardizing services and support for victims of crime across the State and minimizing

the trauma concomitant with being the victim of a crime.

854 RSA 21-M:8-k (2020).
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C. The Rights of Crime Victims Statute

1.

Applicability

The Crime Victim Bill of Rights applies broadly to those who have been impacted

by criminal activity. The law includes in the definition of victim “a person who suffers

direct or threatened physical, emotional, psychological or financial harm as a result of the

commission or the attempted commission of a crime” and immediate family of minor

victims, incompetent victims, and homicide victims.®° Immediate family includes the

surviving partner of a civil union.8

For the purposes of the Crime Victim Bill of Rights, “crime” includes:

All felonies;

Crimes where the perpetrator may be punished by imprisonment for more
than one year;

Misdemeanor sexual offenses;

Offenses listed in RSA 173-B:1, I, which include:

e Assault and reckless conduct (RSA 631:1 - RSA 631:3);

e Criminal threatening (RSA 631:4);

e Sexual assault (RSA 632-A:2-632-A:5);

e Interference with freedom (RSA 633:1, RSA 634:2);

e Unauthorized entry (RSA 635:1 — RSA 635:2);

e Harassment (RSA 644:4); and

e Cruelty to animals (RSA 644:8);

Violations of protective orders issued under RSA chapter 173-B; and

Violation of protective orders issued under RSA 458:16, 111.857

85 RSA 21-M:8-K, I(a) (2020).
856 RSA 21-M:8-K, I(a) (2020).
87 RSA 21-M:8-k, I(b) (2020).
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Although the definition of crime does not cover all offenses for which a victim may

exist, law enforcement should, to the best of the department’s abilities, honor the rights

guaranteed by RSA 21-M:k-8.

2. Protections Afforded By Rights of Crime Victims Statute

From the outset, the Crime Victim Bill of Rights confers substantial protections
upon crime victims. Throughout the criminal justice process, crime victims are entitled,
first and foremost, to the right to be:

e To be consulted about the disposition of the case;%68

e To have inconveniences associated with participation in the criminal
justice process minimized;#°

e To be informed about available resources, financial assistance and social
services;870

o Of confidentiality of the victim’s address, place of employment, and other
personal information;®"

e To the prompt return of property when no longer needed as evidence;®2
and

e To all federal and state constitutional rights guaranteed to all crime
victims on an equal basis.

868 RSA 21-M:8-k, 11(f) (2020); see also RSA 21-M:8-k, 11(l) (2020).
859 RSA 21-M:8-k, 11(g) (2020).

870 RSA 21-M:8-k, 11(i) (2020).

871 RSA 21-M:8-k, 11(m) (2020).

872 RSA 21-M:8-k, 11(n) (2020).
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Many of the remaining rights relate to the process in court both before and after

conviction. The rights afforded to crime victims throughout the court process include the

right to:

Reasonable and timely notice of all court proceedings, including post-
conviction and administrative proceedings;®’®

Attend trial and all other court proceedings, including post-conviction
proceedings, on the same basis as the accused—meaning that if the
accused may be present, then so may the victim(s);8"#

Confer with the prosecution and be consulted about the disposition of the
case, including through plea bargain,®”® and be informed about case
progress;87®

Be notified if the victim’s presence in court is not required;®”’

Be provided a secure, but not necessarily separate, waiting area during
court proceedings;®"

Have input into the probation presentence report impact statement;8"

Appear and be heard, orally or in writing, at any proceeding involving the
release, plea, sentence, or parole of the accused without facing
questioning by defense counsel;#° and

Have the prosecutor notify the victim’s employer of the necessity of the
victim’s cooperation and testimony.%8!

873 RSA 21-M:8-k, 11(d) (2020).
874 RSA 21-M:8-k, 11(e) (2020).
875 RSA 21-M:8-k, 11(f) (2020).
876 RSA 21-M:8-k, 11(1) (2020).
877 RSA 21-M:8-k, 11(h) (2020).
878 RSA 21-M:8-k, 11(K) (2020).
879 RSA 21-M:8-k, 11(0) (2020).

80 RSA 21-M:8-k, 11(p) (2020); see also RSA 21-M:8-k, 11(r) (2020) (applying this right to sentence review
and reduction hearings); RSA 21-M:8-k, 1I(t) (2020) (applying this right to parole board hearings); RSA
21-M:8-k, I1-a (2020) (defining the scope of the victim impact statement and conferring the right of a victim
to have a representative speak on the victim’s behalf).

831 RSA 21-M:8-K, 11(x) (2020).
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The rights afforded to crime victims post-conviction include the right to:

e Be notified of an appeal along with an explanation of the appeal
process; 282

e Be notified about the time, place, and outcome of the appeal;®
e Attend the appeal hearing, if any occurs;8

e Be notified, when requested, of any change of status such as prison
release, permanent interstate transfer, escape, and the date of any parole
board hearing;8%

e Be informed of the filing of a petition for post-conviction DNA testing
under RSA chapter 651-D;#

e Full and timely restitution, victim’s compensation, or the benefit of any
other state law to recoup financial losses;%’

e Access restorative justice programs offered through the Department of
Corrections.%88

822 RSA 21-M:8-k, 11(q) (2020).
883 RSA 21-M:8-k, 11(q) (2020).
84 RSA 21-M:8-k, 11(q) (2020).
835 RSA 21-M:8-K, 11(s) (2020).

836 RSA 21-M:8-K, [1(w) (2020).
87 RSA 21-M:8-k, 11(j) (2020).

888 RSA 21-M:8-k, 11(v) (2020).
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XVIII. DOMESTIC VIOLENCE (“JOSHUA’S LAW”)

A. Introduction

Situations involving domestic violence are some of the most challenging and
dangerous for law enforcement officers. The Attorney General’s Office has developed a
protocol for law enforcement on responding to domestic violence situations, which can be
found at:

https://www.doj.nh.gov/criminal/victim-assistance/protocols.htm.

This chapter highlights the most important aspects of that protocol, as well as the
mandatory law enforcement provisions relative to domestic violence. It is strongly
encouraged that officers refer to the protocol for more detailed guidance in handling

domestic violence cases.

B. Body-Worn Cameras

For officers using body-worn cameras, once the officer determines who the primary
physical aggressor is, the victim must give express consent before the officer may continue
recording the interview with the victim. Express consent can be obtained orally, and should
be recorded.

When the officer has obtained express consent from the victim, the officer can then
continue the recorded interview. If the victim does not give consent, the victim’s decision
must be honored, and all recording devices must be deactivated. The reason for

deactivation shall be documented in the associated police report.83°

C.  The Initial Response And Officer Safety

Responding to a domestic violence call can be one of the most dangerous activities
in which an officer engages. Parties to a domestic disturbance are commonly experiencing

a variety of emotions including anger, frustration, and fear. The responding officer can

89 RSA 105-D:2, VII(d) (Supp. 2019).
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suddenly become the target for all that hostility. For those reasons, responding officers
should always approach with caution.

Officers should obtain all available information from the dispatcher before arriving
at the scene, and should notify the dispatcher upon arrival. Officers should avoid using
emergency lights and sirens when they are close to the scene, unless they have reason to
believe that someone is in imminent danger of serious bodily injury.

Whenever possible, a minimum of two officers should respond to a domestic
violence call. When approaching the premises, they should keep in mind that threats to
their safety may often be waiting outside.

Absent exigent circumstances, such as an ongoing assault, that would require a
forced entry, officers should knock, identify themselves, and request to be allowed in. If
entry is refused, or if there is no response, the officers should determine whether there are
exigent circumstances justifying a nonconsensual entry.8%° This determination will include
consideration of the probability of danger to others, the nature of any past calls to the
residence, and whether there is reason to believe someone in the residence may be armed.

Once inside, officers should establish control of the situation by taking the following
measures:

e Separating the parties;

e Removing the parties from areas of the home that could present a
significant threat, such as the kitchen where knives and other weapons
are readily accessible;

¢ Identifying and taking control of weapons to ensure everyone’s safety;
e Establishing the location of any other people in the home;
e Assessing the condition of any children in the home; and

e Assessing injuries, administering first aid, and requesting medical
services.

890 For the law on the exigent-circumstance exception to the requirement of a warrant, see Chapter VI, The
Law of Warrantless Searches.
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D. The On-Scene Investigation

In conducting an investigation, officers should refer to the Domestic Abuse
Investigation Checklist, see page 483.

Officers should interview the victim and the assailant as fully as the circumstances
allow. Whenever possible, these interviews should be done outside the presence of other
people. Officers should audio or video record the interview of the victim in order to obtain
the most accurate account of the incident. Using written statements from victims is not
considered best practice. However, a victim may refuse recording.

If children must be interviewed, the interview should be kept to just minimal facts.
Questions to consider when conducting a minimal-facts interview include:

e What happened?

e Who was there when it happened?

e Where were you when it happened?

e What did you hear?

e What did you see?

Law enforcement should refer the case to a Child Advocacy Center for a

comprehensive interview. If a child was present during this incident or a previous incident,
law enforcement should report the incident to the Division for Child, Youth and Families
(DCYF) Central Intake at:
1-800-894-5533
or
603-271-6556
This report should be made immediately if the child/ren is in imminent danger.

Officers should take evidentiary photographs of the victim, the suspect, and the
scene, and collect and preserve all physical evidence reasonably necessary to support a
prosecution, such as weapons and torn clothing. Evidence supporting the nature of the
relationship between the parties should also be collected in order to charge a crime of
domestic violence under RSA 631:2-b.
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Officers should determine whether there is a protective order in effect against the
assailant, whether issued by a court in this state or any other.8°! If such an order exists,
officers should ask the victim if he or she has a copy of the order. “Law enforcement
personnel may rely on the statement of the person protected by the order that the order

remains in effect as written.”’892

E. The Lethality Assessment Program

The Lethality Assessment Program (LAP) Maryland Model, should be used as a
best practice response in domestic violence cases.2% A LAP screen should be used in calls
involving intimate relationships when an officer believes there has been a crime or an
attempted crime as listed in RSA 173-B:1, and when the officer believes that if immediate
intervention does not take place, it is likely that the victim will be seriously injured or
killed.

A LAP screen should be conducted whenever a suspect has been arrested in a
domestic violence case. Officers should initiate the LAP screen near the conclusion of the
on-scene investigation when the scene has been secured, the predominant physical
aggressor has been identified, the victim has been interviewed, and evidence has been
collected.

Because the LAP screen is a supplemental measure taken by the officer to assess for
victim safety, officers should turn off their body-worn cameras or other recording devices

that may have been used during the interview with the victim. Additionally, the

891 Refer to the Attorney General’s Domestic Violence Protocol for a discussion about the enforceability of
foreign protective orders, beginning on page 40.

892 RSA 173-B:13, VI (2014).

893 “The Lethality Assessment Program—Maryland Model (LAP), created by the Maryland Network
Against Domestic Violence (MNADV) in 2005, is an innovative strategy to prevent domestic violence
homicides and serious injuries. It provides an easy and effective method for law enforcement . . . to identify
victims of domestic violence who are at the highest risk of being seriously injured or killed by their intimate
partners, and immediately connect them to the local community-based domestic violence service program.”
See Lethality Assessment Program, https://lethalityassessmentprogram.org/about-lap/how-lap-works/ (last
visited July 7, 2020).
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conversation that occurs between the victim and the crisis center advocate is privileged
under RSA chapter 173-C, and it is imperative that none of that conversation is recorded
so that the privilege is not compromised.

If during the course of the LAP screen, the victim shares information that the officer
may want to investigate further, the officer may turn the recording device back on, but only
after the conversation between the victim and the crisis center advocate has concluded and

the victim has given consent to begin recording again.

F. Mandatory Arrests

If the police have probable cause to believe that the assailant has violated any
temporary or permanent protective orders listed below, the police must arrest that person,
even if the victim does not want the assailant arrested. This arrest may be made without a
warrant if the arrest happens within 12 hours after the violation occurs.8%* The relevant
temporary or permanent protective orders include:

e Domestic violence protective orders granted under RSA chapter173-B,;

e Stalking protective orders granted under RSA 633:3-3;

e Protective orders contained in a divorce decree under RSA 458:16;

e Protective orders contained as part of a parenting plan under RSA chapter
461-A; and

e Protective orders issued by another state, territorial, or tribal court.8%
If a protective order—issued under RSA chapter 173-B, RSA 458:16, or RSA
633:3-a—is violated and the committed act is listed in RSA 633:3-a, I1(a), the assailant can

be charged with stalking.8%

894 RSA 173-B:9, I(a) (2014); RSA 597:7-a, I-a (Supp. 2019); RSA 633:3-a, V (Supp. 2019).

8% RSA 173-B:9, 1(a) (2014); RSA 597:7-a, I-a (Supp. 2019); 18 U.S.C. § 2265 (2018).

8% RSA 633:3-a, I(C) (Supp. 2019). The acts listed in RSA 633:3-a, 11(a) (Supp. 2019) are:
(1) Threatening the safety of the targeted person or an immediate family member.

(2) Following, approaching, or confronting that person, or a member of that person’s
immediate family.
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If the assailant has fled, but is apprehended within 12 hours of the incident, officers
may execute an arrest without a warrant.2%” Upon expiration of the 12-hour period,
however, officers must obtain an arrest warrant.

NOTE: If the assailant is located in another person’s home, the police cannot enter
the home to make an arrest, unless they obtain the homeowner’s consent or a Search
warrant, even if it is within 12 hours of the incident.

Anyone who is arrested for a violation of a protective order issued or enforced under
RSA chapter 173-B, RSA 169-C:7-a, RSA 169-C:16, RSA 169-C:19, or RSA 633:3-a must
be detained until arraignment.8%

NOTE: Violations of protective orders issued under the Child Protection Act,®* also
qualify for a mandatory arrest and may be made without a warrant if the violation occurred

within 6 hours.

G. Discretionary Arrests

Unless there are compelling reasons not to do so, officers should make an arrest if
there is probable cause to believe that one of the parties committed an offense defined in
RSA 173-B:1, I. If the assailant has fled and there is probable cause to believe that he or

she has committed an offense of abuse, officers should take steps promptly to pursue and

(3) Appearing in close proximity to, or entering the person’s residence, place of
employment, school, or other place where the person can be found, or the residence,
place of employment or school of a member of that person’s immediate family.

(4) Causing damage to the person’s residence or property or that of a member of the
person’s immediate family.

(5) Placing an object on the person’s property, either directly or through a third person, or
that of an immediate family member.

(6) Causing injury to that person’s pet, or to a pet belonging to a member of that person’s
immediate family.

(7) Any act of communication, as defined in RSA 644:4, I1.
897 RSA 633:3-a, V (Supp. 2019).
898 RSA 173-B:9, I(a) (2014).
89 See RSA 169-C:7-a (2014); RSA 169-C:16 (2014); RSA 169-C:19 (2014).
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apprehend the assailant. If the assailant is apprehended within 12 hours of the incident,
officers may arrest the person without a warrant.®® If the 12-hour time period has expired,
the police must obtain an arrest warrant.

NOTE: If the assailant is located in another person’s home, officers cannot enter the
home to make an arrest, unless they obtain the homeowner’s consent or a search warrant,
even if it is within 12 hours of the incident.

When an officer has probable cause to believe that the two parties involved in a
domestic violence situation have committed abuse against each other, the officer should
not arrest both of them. Rather, the officer should arrest only the person who was the
primary physical aggressor.®®! In determining who the primary physical aggressor was, the
officer shall consider:

e The intent of the statute to protect victims of domestic violence;

e The relative degree of injury or fear inflicted on the people involved; and

e Any prior history of domestic violence between the persons.®%

Other factors that can assist an officer in determining the primary physical aggressor
include:

e The strength and size of the persons involved,

e Whether the injuries were defensive or offensive;

e The seriousness of the injuries;

e Criminal records;

e Prior contacts with law enforcement;

e Information from witnesses;

e Active or prior protective orders;

e Which party utilizes threat and intimidation in the relationship; and

e Consistency between a person’s statements and an officer’s observations.

%0 RSA 594:10, 1(b) (Supp. 2019).
01 RSA 173-B:10, 11 (2014).
02 RSA 173-B:10, 11 (2014).
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If an officer decides not to make an arrest, the incident report must include a detailed
explanation for that decision. Likewise, if an officer determines there is probable cause to
arrest both parties, the officer should write and file a separate report for each arrest
explaining the probable cause for each arrest.

However, if a protective order has been violated, the violator must be placed under

arrest.

H. Charging

The crime of domestic violence—defined in RSA 631:2-b—became law in New
Hampshire on January 1, 2015.%% The intent of the statute was to make New Hampshire
law compatible with federal laws regarding firearm prohibitions, and to make it easier to
identify domestic violence offenders for use in bail arguments and sentencing.

For an offense to qualify under RSA 631:2-b, the victim must be related to the
defendant either as a “family or household member” or as an “intimate partner.”%%
Generally, to violate the statute, the assailant must use, attempt to use, or threaten to use
physical force or a deadly weapon.®® As a best practice, law enforcement should pursue
charges under RSA 631:2-b whenever it is possible, but there may be instances when it is
not. For example, when the relationship status is unclear or the physical force component
Is missing. In those circumstances, of course, assailants should still be charged under the

appropriate sections of the Criminal Code.

l. Bail And Criminal Orders Of Protection

In general, an arrested person is entitled to be released on bail pending trial.®%

However, if the arrested person has been charged with violating a protective order issued

932014 N.H. Laws 152:2, :11.

%04 RSA 631:2-b, | (Supp. 2019).

95 RSA 631:2-b, 1(a)—(k) (Supp. 2019).

96 N.H. Const. pt. I, art. 33; RSA 597:1 (2001); RSA 597:2 (Supp. 2019).
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under RSA chapter 173-B, a stalking order issued under RSA 633:3-a, an order under RSA
169-C, or an out-of-state order that is enforceable under RSA chapter 173-B, the person
must be denied bail until arraignment.®’

When bail is permitted in a case involving domestic violence, officers should
request that the bail commissioner or the court use the bail form entitled “Domestic
Violence/Stalking Criminal Order of Protection Including Orders and Conditions of Bail”
(CBPO) instead of the standard bail form. See CBPO Form, page 472. In addition to the
standard bail conditions, the CBPO form contains conditions similar to those available in
a domestic violence protective order, such as restricting personal contact and prohibiting
the possession of firearms and weapons. Unlike the standard bail form, the CBPO form can
be entered into both the state protective order registry and National Crime Information
Center (NCIC), thus, ensuring that the information will be available to law enforcement
officers statewide, as well as in other states.

Because a CBPO is issued as a bail order, it should not be considered a substitute
for a civil domestic violence protective order under RSA chapter 173-B. For instance, a
CBPO will not contain conditions of child support, visitation, or possession of the family
home. Officers should still advise domestic violence victims of their option to apply for a
protective order under RSA 173-B.

Whenever a bail commissioner issues a CBPO, the law enforcement officer should
fax a copy to the State Police for entry into the state registry. A copy of the CBPO form
should also be filed in the district division of the circuit court along with the criminal
complaint.

In general, a CBPO must be enforced as a bail order, not a domestic violence
protective order. If a person violates a condition of a CBPO, officers should seek

modification or revocation of the bail order. However, under certain circumstances, a

%97 RSA 173-B:9, I(a) (2014); RSA 597:2, VI (Supp. 2019).
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defendant who is subject to a CBPO and who violates a condition of that order by engaging
in an act listed in RSA 633:3-a, 11(a) may be charged with stalking.%%

NOTE: For the purposes of a CBPO, “intimate partner” is defined under federal law
narrowly than it is under RSA chapter 173-B or RSA 631:2-b.%%°

J. Seizure Of Firearms, Ammunition, And Deadly Weapons

After making an arrest for domestic abuse or for a violation of a protective order,
the police must seize any firearms and ammunition that are in the control, ownership, or
possession of the defendant, and any deadly weapons that have been used or threatened to

be used.%10

98 RSA 633:3-a, 1(C) (Supp. 2019).

%9 Under federal law, the term “spouse or intimate partner” includes:

(A) for purposes of—
(1) sections other than 2261A—
()] a spouse or former spouse of the abuser, a person who shares a child in common
with the abuser, and a person who cohabits or has cohabited as a spouse with the
abuser; or

(m a person who is or has been in a social relationship of a romantic or intimate nature
with the abuser, as determined by the length of the relationship, the type of
relationship, and the frequency of interaction between the persons involved in the
relationship; and

(ii) section 2261A—

)] a spouse or former spouse of the target of the stalking, a person who shares a child
in common with the target of the stalking, and a person who cohabits or has
cohabited as a spouse with the target of the stalking; or

(m a person who is or has been in a social relationship of a romantic or intimate nature
with the target of the stalking, as determined by the length of the relationship, the
type of the relationship, and the frequency of interaction between the persons
involved in the relationship.

(B) any other person similarly situated to a spouse who is protected by the domestic or family violence
laws of the State or tribal jurisdiction in which the injury occurred or where the victim resides.

18 U.S.C. § 2266(7) (2018).

910 RSA 173-B:10, I(a) (2014) (mandates seizure after law enforcement makes an arrest for domestic abuse);
RSA 173-B:9, I(b) (2014) (mandates seizure after law enforcement makes an arrest for violation of a
protective order).
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NOTE: Absent exigent circumstances or consent, officers may not conduct a search
of the premises for weapons, unless a search warrant is obtained. However, if the officers

are lawfully present in the home, they may seize any weapons in plain view.

K. Obligations To The Victim

Whenever there is probable cause to believe that a person has been the victim of
domestic abuse, the police are required to use all reasonable means to prevent further abuse,
including, but not limited to, the following:

e Confiscating any deadly weapons used or threatened to be used in the
abuse;

e Confiscating any fircarms or ammunition in the defendant’s control,
ownership, or possession;

e Transporting or obtaining transportation for the victim and any child to a
designated place to meet a counselor, family member, or friend;

e Assisting the victim in removing personal hygiene items, clothing,
medication, business equipment, and other items ordered by the court;

e Giving immediate and written notice of the rights, remedies, and services
available to victims of domestic violence, a copy of which can be
accessed here:

https://www.doj.nh.gov/criminal/victim-assistance/publications.htm: %1
and

e Immediately informing victims of abuse of their right to seek a protective
order and to seek a private criminal complaint.®?

%1 RSA 173-B:10, | (2014).
%2 RSA 173-B:11, | (2014).
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L. Remaining At The Scene

Officers must remain at the scene until they reasonably believe there is no
immediate threat of physical harm and all appropriate measures have been taken to protect
the parties. They may remain for the protection of one or more individuals as long as those
individuals desire protection, or long enough to make an arrest.

If an arrest is mandated or advisable and the suspect has left the scene, officers
should take steps to ensure the safety of the victim and others entitled to protection. This
should include a discussion of safety options, such as alternative safe housing and a
recommendation that the victim call the local crisis center. It may also include transporting
the victim to the police station or the local crisis center, and obtaining an emergency

telephonic protective order.

M.  Emergency Telephonic Orders Of Protection

If a person has been threatened with harm, a civil domestic violence protective order
may provide the victim with essential protections. Officers should follow the procedure
described below to seek an emergency telephonic protective order for the victim.®!3 This
procedure should ordinarily be used only during hours when court is not in session. It
should not be used as a substitute for arrest, or for asking a court or bail commissioner to
detain a defendant pending arraignment or for the issuance of a criminal protective order.

e The victim must complete and sign the “allegation of abuse” section of
the Emergency Order of Protection and Affidavit of Service form;
detailing specific dates, times, and events. Officers shall not make the
determination whether an allegation qualifies for a protective order. That
decision is for a judge.

e The officer must contact the after-hours judge for the court where the
matter would be heard, identify himself or herself, and read the victim’s
allegations of abuse. If possible, the victim should be present with the
officer to answer any questions the judge may have.

93 RSA 173-B:4, | (Supp. 2019).
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e |f the judge determines that there is an immediate and present danger of
abuse, the judge will indicate which blocks on the form need to be
checked. The officer must check those blocks and sign the form where
indicated.

e The officer must provide the victim with a copy of the order and explain
that the defendant will also receive a copy of the order.

e The officer must explain to the victim that the order remains in effect only
until the close of the next court business day, and inform the victim of the
hours and location of the court to obtain a new petition and order.

e The officer must immediately fax a copy of the protective order to the
Department of Safety at 603-271-1153.

e The officer must promptly serve the order, or have it served, on the
defendant.

e The officer must file the return of service at the court of jurisdiction for
the victim’s residence. If the court is not open, the return should be filed
at the opening of business on the next business day.

N.  Serving Protective Orders

Emergency and temporary protective orders must be promptly served on the
defendant. Because service of such orders involves the potential for violence, officers
should obtain as much information about the defendant as possible before serving the order.
The court issuing the order should have a “Defendant Information Sheet” containing
information about the defendant, which the officer should review.

Before serving the order, the officer should review the order to determine whether
it includes a requirement that the defendant relinquish all firearms and ammunition. If it
does not, the officer shall not attempt to remove weapons or ammunition.

If the order requires the defendant to relinquish all firearms and the defendant
refuses to do so, if the officer has probable cause to believe that the defendant is in
possession of firearms, the officer should secure the premises and obtain a search warrant.

NOTE: Under no circumstances should the victim’s location or address be revealed

to the defendant.
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O.  Civil Standbys

When an officer has probable cause to believe a victim has been abused as defined
in RSA 173-B:1, he or she is required to assist “the victim in removing toiletries,
medication, clothing, business equipment, and any other items determined by the court.”%4
If the victim has left the residence, this statute does not require notification to, or
permission from, the defendant to remove the items specified. Nor does it require that the
defendant be present.

When a protective order is in place, RSA 173-B:4, 1(a)(2) restrains the defendant
from entering the premises and curtilage where the plaintiff resides, except when the
defendant is accompanied by a peace officer and is allowed entry by the plaintiff/victim
for the sole purpose of retrieving personal property specified by the court.

In this instance, the defendant must make arrangements through the local law
enforcement agency to retrieve any property specified by the court. The law enforcement
agency should contact the victim and arrange for a convenient time for the defendant and
the law enforcement officer to proceed to the residence to retrieve only the items
designated.

For the personal safety of law enforcement and the victim, the officer should

physically remain in the presence of the defendant.

P. Firearms Storage And Return

When a defendant is required to relinquish firearms and ammunition,
relinquishment must be to a police officer. A defendant can request a court order
authorizing storage of the firearms at a federally licensed firearms dealer, at the defendant’s

expense. If the defendant obtains such an order and provides it to the police department,

%4 RSA 173-B:10, 1(C) (2014).
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the department shall transfer the firearms to the designated firearms dealer. The defendant
is not permitted to turn the firearms over to the dealer directly.®®

Firearms, ammunition, and other weapons seized as a result of a domestic violence
situation shall not be released, unless the law enforcement agency receives a court order
authorizing the release and specifying to whom they may be released. If guns are being
stored by a firearms dealer, the law enforcement agency must retrieve them and, in turn,
release them in accordance with the court order. A defendant is not permitted to retrieve

guns from the firearms dealer directly.%*®

915 RSA 173-B:5, X(c) (Supp. 2019).
916 RSA 173-B:5, X(c) (Supp. 2019).
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XIX. ADULT SEXUAL ASSAULT

A. Introduction

Sexual violence in our society crosses all socio-economic, age, gender, and racial
lines. It occurs in both New Hampshire’s urban and rural communities. Sexual violence
has a tremendous impact on a victim’s life, affecting him or her physically and emotionally.
Coping with the assault and requesting assistance can be extremely traumatic and
challenging for a victim. The criminal justice system’s response to reports of sexual assault
is critical to minimize further trauma to the victim, to assist in his or her healing, and ensure
successful prosecution of sexual offenders.

RSA chapter 632-A sets forth the three levels of sexual assault offenses in this State:
aggravated felonious sexual assault, felonious sexual assault, and sexual assault.®” The
Attorney General’s Office has developed a protocol for law enforcement on responding to
and investigating sexual assaults, which can be found at:

https://www.doj.nh.gov/criminal/victim-assistance/protocols.htm.

This chapter highlights some of the most important aspects of that protocol. It is
strongly encouraged that officers refer to the protocol for more detailed guidance in

handling sexual assault cases.

B. The Role Of Law Enforcement In Adult Sexual Assault Cases

The role of law enforcement in cases of adult sexual assault is to ensure the
immediate safety and security of the victim, to arrange for medical treatment, to obtain
information, and to preserve evidence. Law enforcement’s primary responsibility is to
investigate and determine if a sexual assault meets the criteria for a crime as defined by
New Hampshire law. Determining whether an assault satisfies the criteria for a crime
involves putting together a factual history by collecting statements from the victim, any

witnesses, and suspect(s), as well as collecting any physical and supporting evidence.

%17 RSA 632-A:2-:4 (Supp. 2019).
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Crimes of sexual violence should be recognized as “critical incidents” and victims

should be treated in a respectful and non-judgmental way. In many, if not most, sexual

assaults there are no eyewitnesses and there is no physical evidence. This does not mean

the case cannot be proven beyond a reasonable doubt. In fact, New Hampshire law states a

victim’s testimony need not be corroborated.?'® Notwithstanding this law, it is important

for investigators to look for evidence to support the victim’s report in the form of:

Medical evidence;
Physical evidence;

Witnesses who may have seen or heard something around the time of the
incident;

Witnesses the victim and/or suspect may have talked to after the assault;
Photographic and/or video documentation of the scene(s);

Information about the suspect’s behavior, including efforts to groom or
isolate the victim prior to the assault; and

Evidence of the existence of power dynamics in the relationship.

C. Best Practice Guidelines For Law Enforcement Response To Adult Victims Of
Sexual Assault

1.

Initial Statement

The initial victim statement is typically taken upon first contact with the victim.

Taking this initial verbal statement from the victim is an opportunity for law enforcement

to obtain basic information and establish the location and elements of the crime. This

“minimal facts interview” is not an opportunity to conduct a comprehensive interview.

Rather, it is used to assess safety and health needs, ascertain jurisdiction, identify, and

preserve sources of evidence and determine next steps.

918 RSA 632-A:6, | (Supp. 2019).
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In taking this verbal statement, here are suggested questions to ask:
e What happened and when?

e Whodid it?

e Where is he or she now?

e Where did it start and where did it end?

e \Were any weapons shown or threatened?

e Were you “choked”? If yes, get the victim medical attention as soon as
possible.

e Identify any potential witnesses, evidence, and additional scenes.
Sexual assault victims have experienced a trauma and in the moments immed