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T. Gary Coyne 

Respondent 

STATE OF NEW HAMPSHIRE 
BUREAU OF SECURITIES REGULATION 

DEPARTMENT OF STATE 
CONCORD, NKW HAMPSHIRE 

) 
) 
) 
) 
) 
) 
) 

CONSENT ORDER 

N oINV.OO-007 

1. For purposes of settling the above-referenced matter and in lieu of further 

administrative proceedings, T. Gary Coyne, (hereinafter referred to as "Coyne"), 

has submitted an offer of settlement, which the Bureau of Securities Regulation, 

Department of State, State of New Hampshire (hereinafter referred to as "the 

Bureau~') has detennined to accept. Accordingly, the Respondent does hereby 

consent to the fonowing findings, conclusions, undertakings and sanctions: 

STATEMENT OF FACTS 

1. Financial Resources and Assistance of the Lakes Region, Inc. (hereinafter 
"FRA"), is a business entity with a principal office located at 15 Northview 
Drive, PO Box 1158, Meredith, New Hampshire 03235. FRA was 
incorporated in the State of New Hampshire on or about 5/18/89. Scott D. 
Farah (hereinafter "Farah"), is the President and sole owner of fRA. FRA is 
a licensed New Hampshire mortgage broker and small loan lender engaged 
in the business of consumer and mortgage lending. Coyne, is the sole 
proprietor of Coyne Associates located at 60 Pleasant Street, PO Box 568, 
Meredith, New Hampshire 03235. Coyne, is also engaged in the business of 
consumer and mortgage lending, and during all times material to this 
consent order, his principal office was located at the ~ddress of FRA, and he 
used the letter head and office equipment ofFRA. During all times material 
to this petition, Coyne acted with the apparent and or actual authority of 
Farah and FRA. 

2. On or about January 1996, investor #1, of Pompano Beach, Florida, was 
introduced to Coyne through a friend. Through a series of phone 
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3. 

conversations with Coyne, investor #1 agreed to invest in a series of 
promissory notes dated 2126/96, 2/29/96, and 3/19/96. Investor #1 was lead 
to believe by Coyne, that he was working with FRA. The 2/26/96 note was 
issued by Coyne from his office location at FRA in the amount of $20,000, 
and investor #1 made a check out to FRA in the amount of $20,000 for this 
note. The note has no maturity date and promises to pay investor #1 '5500.00 
per month while the note was outstanding. $500.00 payments were made by 
Coyne for eleven months and then the payments stopped. Coyne paid back 
the principal of $20,000 in December of 1997. The $20,000 principal was 
due and payable on demand. The 2/29/96 note was issued by Coyne for 
$60,000 from his office at the FRA location, and investor #1 made a check 
out for $50,000 to FRA for this note which promises to pay investor #1 
$10,000 in interest plus the principal and was to mature on 6/29/96. The 
3/19/96 note was issued by Farah and FRA from the FRA Meredith office 
location to investor #1 in the amount of $22,500, and investor #1 wire 
transferred $20,000 for this note to FRA. The note was to mature on 
5/19/96. Investor #1 was paid $23,000 on this note on or about 10125/96. 

Investor # 1 was induced by Coyne to invest in the three promissory notes 
listed in paragraph 2 through statements by Coyne that the money would be 
invested in mortgages. In actuality, the money for the 2/26/96 and 3/19/96 
notes was placed in the general operating account of FRA and commingled 
with the funds ofFRA for general operating expenses. Neither Coyne, 
Farah, or any representative ofFRA informed investor #1 of this material 
information. 

STATEMENTS OF LAW 

1. Coyne is a "Person" within the meaning ofRSA 421-B:2. 

2. The promissory notes are "securities" within the meaning ofRSA 421-
B:2. 

3. The distribution of the securities listed above constitute "sales" within the 
meaning ofRSA 42l-B:2. 

4. Pursuant to RSA 421-B:3,II, it is unlawful for <\ny person, in connection 
with the offer, sale, or purchase of any security, directly or indirectly: To 
make any untrue stat~ment of a material fact or to omit to state a material 
fact necessary in order to make the statements made, in the light of the 
circumstances under which they are made, not misleading. Coyne violated 
this section by indicating to investor #1 that the money for the 2/26/96 and 
3/19/96 promissory notes listed above would be invested in mortgages and 
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5. 

6. 

by omitting the actual fact that the money would be deposited in the sole 
bank account ofFRA which was used for the general business operations 
ofFRA. 

Pursuant to RSA 42l-B:23, whenever it appears to the secretary of state 
that any person has engaged or is about to engage in any act or practice 
constituting a violation of this chapter or any rule under this chapter, he 
shall have the power to issue and cause to be served upon such person an 
order requiring the person to cease and desist from violations of this 
chapter. Coyne, is subject to this section for violations ofRSA421-B:3. 

Pursuant to RSA 421-B:26,III, any person who, either knowingly or 
negligently, violates any provisions of this chapter may, upon hearing, and 
in addition to any other penalty provided for by law, be subject to such 
suspension, revocation or denial of any registration or license, or an 
administrative fine not to exceed $2,500, or both. Each ofthe acts 
specified shall constitute a separate violation. Coyne is subject to a 
suspension, revocation, or denial, and a fine for a violation of RSA 421-
B:3. 

II. In view of the foregoing, the Respondent agrees to the following undertaking and 

sanctions: 

1. Respondent agrees that that they have voluntarily consented to the entry of 

this Order and represents and avers that no employee or representative of 

the Bureau has made any promise, representation or threat to induce his 

execution. 

2. . Respondent agrees to waive his right to an administrative hearing and any 

appeal therein under this chapter. 

3. Respondent agrees to cease and desist from violations under this chapter. 

4. Upon execution of this order by Respondent, Respondent, agrees to pay an 

administrative fine in the amount of One Thousand Dollars ($1,000) to the , 
State of New Hampshire. Payment shall be made by 1) United States 

postal money order, certified check, bank cashier's check, or bank money 

order; 2) made payable to the State of New Hampshire; and 3) hand

delivered or mailed to the Bureau of Securities Regulation, Department of 
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State, State House, Room 204, Concord, New Hampshire, 03301, under 

the following terms and conditions: Five Hundred Dollars ($500) shall be 

due and payable upon execution of this Order, and two equal installments 

of Two Hundred and Fifty Dollars ($250) shall be du~ and payable on 

November 1 st, 2002, and the second due on December 1 st, 2002. 

5. Respondent agrees that this Order is entered into for purposes of resolving 

the matter as described herein. This order shall not be construed to restrict 

the Bureau's right to initiate an administrative investigation or proceeding 

relati ve to conduct by Respcndent ""hich the Bureau ha'? no knGwledge at 

the time of the date of final entry of this order. 

6. The Respondent may not take any action or make or permit to be made 

any public statement, including in regulatory filings or otherwise, denying, 

directly or indirectly, any allegation in this consent agreement or create the 

impression that the consent agreement is without factual basis. Nothing in 

this provision affects the Respondent's testimonial obligations or right to 

take legal positions in litigation in which the State of New Hampshire is 

not a party. 

III. Based on the foregoing, the Bureau deems it appropriate and in the public interest 

to accept and enter into this Order. THEREFORE, IT IS HEREBY ORDERED 

THAT: 

1. Respondent cease and desist from further violations of the act. 

2. Respondent pay an administrative fine in the amount of One Thousand 

Dollars ($1,000) upon terms and conditions stated above. Failure to make 

timely payments as stipulated shall constitute ayiolation of this order. 

3. Respondent comply with the above-referenced undertakings. 
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Executed this 2 day of tJaM~ _, 2002. 

'1. Garycoe 
Please print name below: 

Entered this ___ day of ____ , 2002. 

Mark Connolly 
Deputy Secretary of State 
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UNITED STATES DISTRICT COURT
 
DISTRICT OF NEW HAMPSHIRE
 

) 
SECURITIES AND EXCHANGE COMMISSION, ) 

) 
Plaintiff, ) 

) 
v. ) Case No. 

) 
SCOTTD. FARAH, ) 
DONALD E. DODGE, )
 
FINANCIAL RESOURCES MORTGAGE, INC, and ) JURY TRIAL DEMANDED
 
C Land M, INC., )
 

Defundants ) 
and ) 

) 
CENTER HARBOR CHRISTIAN CHURCH, ) 

) 
Relief Defendant. ) 

) 

---------------) 

COMPLAINT 

Plaintiff Securities and Exchange Commission ("the Commission" or "SEC") alleges the 

following against Defendants Scott D. Farah ("Farah"), Donald E. Dodge ("Dodge"), Financial 

Resources Mortgage, Inc. ("FRM"), C Land M, Inc. ("CLM") (collectively, "the Defendants"), 

and Relief Defendant Center Harbor Christian Church and hereby demands a jury trial: 

PRELIMINARY STATEMENT 

1. From at least 2005, Defendants Farah and Dodge, acting through their businesses FRM 

and CLM, operated a fraudulent ponzi scheme that defrauded at least $20 million from at least 

150 investors. The scheme involved raising investor money to fund purported loans to specific 

real estate projects and other businesses. Defendant Farah and his business, FRM, offered to 
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Case 1: 1O-cv-00135 Document 1 Filed 04/09/10 Page 2 of 21 

investors annual returns of 12% to 20%, depending on the specific project purportedly being 

funded. Defendants Farah and FRM falsely represented to investors that invested monies would 

be segregated and invested in the specific project that the investors had agreed to fund. 

2. From at least 2005, the Defendants in fact did not segregate investor money and used 

investor money for a variety ofpurposes not authorized by the offering documents, including 

paying returns to earlier investors, paying personal expenses, paying operating expenses ofFRM 

and CLM, including Defendants Farah's and Dodge's salaries, donating money to the Center 

Harbor Christian Church (a non-denominational church owned by Defendant Farah's father and 

of which Defendant Farah was the treasurer), and for personal investments in speculative 

businesses. By November 2009, the Defendants had diverted so much money from FRM and 

CLM that they had no funds left with which to operate and FRM and CLM abruptly ceased 

operations. 

3. Through the activities alleged in this Complaint, Defendants Farah and FRM engaged in: 

(1) fraud in the offer or sale of securities, in violation of Section 17(a) of the Securities Act of 

1933 ("Securities Act") [15 U.S.c. § 17q(a)]; (2) fraudulent or deceptive conduct in connection 

with the purchase or sale of securities, in violation of Section 10(b) of the Securities Exchange 

Act of 1934 ("Exchange Act") [15 U.S.C. § 78j(b)] and Rule 10b-5 thereunder [17 C.F.R. § 

240.10b-5]; and (3) the offer and sale of unregistered securities, in violation of Sections 5(a) and 

(c) of the Securities Act [15 U.S.C. §§ 77e(a) and (c)]. 

4. Through the activities alleged in this Complaint, Defendants Dodge and CLM engaged 

in: (1) fraud in the offer or sale of securities, in violation of Section 17(a) of Securities Act [15 

U.S.C. § 17q(a)] and (2) fraudulent or deceptive conduct in connection with the purchase or sale 

of securities, in violation of Section lO(b) of the Exchange Act [15 U.S.C. § 78j(b)] and Rule 
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10b-5 thereunder[17 C.F.R. § 240.1 Ob-5], or in the alternative, conduct that aided and abetted 

Defendant Farah's and/or Defendant Financial Resources Mortgage's violations of Section 10(b) 

of the Exchange Act and Rule 10b-5 thereunder. 

5. Accordingly, the Commission seeks among other things: (1) entry of a permanent 

injunction prohibiting the Defendants from further violations of the relevant provisions of the 

federal securities laws; (2) disgorgement of the Defendants' ill-gotten gains, plus pre-judgment 

interest; (3) the imposition of civil monetary penalties upon the Defendants due to the egregious 

nature of their violations; and (4) disgorgement by the Relief Defendant of all unjust enrichment 

and/or ill-gotten gain received from Defendants. 

JURISDICTION AND VENUE 

6. The Commission is an agency of the United States of America established by Section 

4(a) of the Exchange Act [15 U.S.C. §78d(a)]. 

7. This Court has jurisdiction over this action pursuant to Sections 20 and 22 of the 

Securities Act [15 U.S.C. §§77t and 77v] and Sections 21 and 27 of the Exchange Act [15 U.S.c. 

§§78u and 78aa]. Venue is proper in this District because Defendants FRM and CLM and the 

Relief Defendant are headquartered in New Hampshire and Defendants Farah and Dodge live in 

New Hampshire. Many of the acts and practices alleged in this Complaint occurred in this 

District. 

8. In connection with the conduct described in this Complaint, the Defendants directly or 

indirectly made use of the mails or the means or instruments of transportation and 

communication in interstate commerce. 
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9. The Defendants' conduct involved fraud, deceit, or deliberate or reckless disregard of 

regulatory requirements, and resulted in substantial loss, or significant risk of substantial loss, to 

other persons. 

DEFENDANTS 

10. Scott D. Farah, age 46, is a resident of Meredith, New Hampshire. Defendant Farah was 

the president and founder ofFRM, a mortgage brok~rage company. His primary duties at FRM 

involved soliciting investors to fund construction and other loans. 

11. Donald E. Dodge, age 66, is a resident of Belmont, New Hampshire. Defendant Dodge 

was the president, director, secretary, and treasurer of CLM, FRM's purported loan servicer. He 

is also principal of Dodge Financial, Inc. ("Dodge Financial"), a New Hampshire corporation 

that served as trustee for numerous trusts organized by the Defendants to hold interests in real 

estate in cOIll1ection with the Defendants' fraudulent ponzi scheme, and owned and operated 

Greatland Project Development, Corp. ("Greatland"), a New Hampshire corporation involved in 

various transactions in connection with the Defendants' fraudulent ponzi scheme, including 

granting and holding numerous mortgages, despite having no other assets, or any income other 

than funds provided to it by CLM. 

12. FRM was a mortgage brokerage company with a principal place ofbusiness at 15 

Northview Drive in Meredith, New Hampshire. 

13. CLM was an unlicensed loan servicing company incorporated in New Hampshire and 

Nevada, with a principal place ofbusiness in Meredith, New Hampshire, in the same building as 

FRM. CLM serviced all loans brokered through FRM. 
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Case 1:1 O-cv-OO 1:35 Document 1 Filed 04/09/10 Page 5 of 21 

RELIEF DEFENDANT 

14. Center Harbor Christian Church is a non-denominational church founded, operated, and 

privately owned by Defendant Farah's father, Robert P. Farah. Robert Farah is the church's 

pastor. Until recently, Defendant Farah served as the church's treasurer. Center Harbor 

Christian Church was incorporated as a non-profit in New Hampshire in 1983. 

DETAILED ALLEGATIONS
 

Background
 

15. In 1989, Defendants Farah and Dodge and two other individuals created the corporation 

now known as Financial Resources Mortgage, Inc. and served as co-owners. Approximately 

fifteen years ago, Defendant Farah became the sole owner ofFRM. 

16. In 2005, at the request of Defendant Farah, Defendant Dodge formed CLM to service all 

loans brokered by FRM. Dodge and CLM were responsible for, among other things, maintaining 

funds provided by investors to fund specific loans, disbursing funds to borrowers, and making 

interest payments to investors. At all times, Defendant Dodge was the sole owner ofCLM. 

17. Upon information and belief, Dodge and a business partner formed Dodge Financial in 

1989, and at some later date Dodge became sole owner. Dodge Financial became the operating 

entity for CLM and as such, was the entity through which Defendant Dodge received his salary. 

18. From at least 2005, Defendants Farah and FRM solicited investors to invest in loans to 

fund commercial real estate projects and other businesses. 

19. Defendants Farah and FRM solicited investors, by among other methods, mailing 

postcards to persons whose names appeared on a targeted mailing list ofprevious private 
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mortgage lenders purchased from a commercial database company. The postcards lured 

investors by promising high-interest returns for private mortgage lenders. 

20. When a prospect indicated an interest in being a private mortgage lender, Defendant 

Farah added the prospect's name to FRM's list of prospective lenders. Approximately every 

other week, Defendants Farah and FRM would mail all prospective lenders a two to five page 

summary of each approved borrower's request for funding (the "investment solicitation 

materials"). If interested in investing in a particular loan, prospective lenders would call 

Defendant Farah to request the full underwriting file. Typically, if the prospective lender 

decided to invest in the loan, the prospective lender would, at Defendant Farah's request, send 

the funds required for that particular loan to CLM by wire or postal mail. 

21. For approximately the first two years of operations, CLM had one account at Citizens 

Bank dedicated to servicing loans structured by Defendants Farah and FRM, in which 

Defendants Dodge and CLM deposited all investor funds (CLM had several other accounts at 

Citizens Bank dedicated to other purposes, such as operations). At or around the end of its 

second year of operation, Defendant Dodge found it increasingly difficult to reconcile the 

massive CLM servicing account due to its numerous, frequent transactions, and therefore caused 

CLM to open a second loan servicing account at Citizens Bank. Thereafter, to assist in the 

account reconciliation process, Defendants Dodge and CLM alternated between the two 

servicing accounts every three months, using just one servicing account exclusively while 

allowing time for transactions in the other servicing account to clear. Defendants Dodge and 

CLM did not at any time segregate funds in the servicing accounts by individual investor or 

borrower. Any time an investor sent money to CLM to fund a particular project, the funds went 
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into one of the two servicing accounts. At no time did CLM have more than five accounts at 

Citizens Bank, nor did CLM ever have more than two loan servicing accounts. 

22. FRM purportedly structured many loans that were set up so that the holder of the note 

and mortgage was a trust, on which Dodge Financial was trustee. Defendants used the trust 

structure so that more than one investor could fund a particular loan and yet all retain the first 

position as creditors, which among other things, made it easier for Farah to attract investors and 

thereby raise more funds for the Defendants' fraudulent scheme. When the loan was structured 

through a trust, the trust was the first position creditor, and each investor owned a beneficial 

interest in the trust proportionate to his, her, or its contribution to the loan. The Defendants 

achieved a similar result through "simultaneous closings" whereby Defendant Dodge's company, 

Greatland, was the holder of the note and mortgage and, at the closing of the loan transaction, 

simultaneously issued two or more assignments to the investors who had funded the loan, so that 

each investor held a first position. 

23. Defendant Farah represented to prospective and actualinvestors that an investor's funds 

would be used to fund only the specific loan that the investor agreed to fund, and for no other 

purpose. The Defendants did not disclose to prospective and actual investors that, in fact, all 

investor funds were pooled together into the CLM servicing accounts from which the Defendants 

routinely withdrew funds for, among other things, funding other loans, paying returns to other 

investors, paying personal expenses, paying operating expenses of FRM and CLM, including 

Defendants Farah's and Dodge's salaries, donating money to charity, in particular the Center 

Harbor Christian Church (a non-denominational church owned by Defendant Farah's father and 
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of which Defendant Farah was the treasurer), and for personal investments in speculative 

businesses. 

24. With respect to many of the loans, Defendant Farah told investors that there was a 

prepaid interest component. In these instances, Defendant Farah represented to investors that 

CLM would withhold one year's worth of interest (or some other amount depending on the term 

of the loan) from the borrower and reserve the funds in an escrow account from which to pay 

interest to the investor for one year (or other specified period). In fact, CLM in all instances 

pooled the prepaid interest in one of the general CLM servicing accountsat Citizens Bank and 

did not in any instance hold the reserve funds in a separate account for the particular loan for 

which it was reserved or for any particular investor. 

25. Many of the loans structured by Defendant Farah and FRM were purportedly 

construction loans. For construction loans, only a portion of the total loan were to be disbursed 

to the borrower at closing. The Defendants represented to investors that the remainder of the 

principal, and any prepaid interest component, were to be held in an account maintained by CLM 

and disbursed over time' as the construction progressed in response to requisitions periodically 

submitted by the borrower with proof ofperformance, such as an invoice. CLM maintained 

those funds [to the extent that they were maintained] in the 'commingled general servicing 

accounts at 'Citizens Bank. 

26. Many ofthe loans structured by Defendant Farah and FRM were defaulted on by the 

borrowers. When a loan was defaulted on, CLM continued to pay interest to the investor out of 

its commingled servicing accounts at Citizens Bank. 

27. In many instances, Defendants Farah and FRM represented to prospective investors that 

they planned to have more than one investor fund a loan.	 In those instances, Defendants Farah 
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. and FRM indicated the required minimum investment in the investment solicitation materials. If 

an investor chose to provide only the minimum investment, or some amount less than the full 

amount requested by the borrower, Defendant Farah would direct the investor to send the funds 

to CLM, which would maintain them towards partial funding of the loan. However, a loan 

would not close, and no funds would be disbursed to the borrower, until fully funded, which 

could take weeks or even months. 

28. Defendant Farah represented to investors that the borrower would pay, and the investor 

would receive, interest on the entire principal from the date of investment, even on loan requests 

that had not yet been fully funded and construction loans that had been only partially disbursed 

to the borrower. In fact, in these instances, CLM, FRM, or some combination thereof used 

investor money to make interest payments to investors. 

29. Defendant Farah often encouraged investors to "rollover" principal funds towards a new 

loan, and thereby frequently avoided returning principal to investors. The Defendants used other 

investors' funds from the CLM servicing accounts to pay "interest" to investors for the period 

between the payoff of the former loan and the closing of the new loan. 

30. In June 2005, Defendant Farah, on his own behalf, as borrower, and Defendant Dodge, 

on behalf of CLM, as lender, signed a Discretionary Line of Credit Agreement. The 

Discretionary Line of Credit Agreement had an original ceiling of $4 million that was later 

increased to $10 million. Pursuant to the Discretionary Line of Credit Agreement, on numerous 

. occasions, at Defendant Farah's request, CLM transferred money from one of its loan servicing 

accounts maintained at Citizens Bank to one ofFRM's accounts at Citizens Bank, or to some 

third party specified by Defendant Farah. 
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31. From June 2005 to November 2009, Defendant Farah frequently drew off this line of 

credit, exceeding the $10 million ceiling and misappropriating for his own use, and for the use of 

FRM, a total of at least $20,348,321,43 of investor funds. Neither Defendant Farah nor' 

Defendant Dodge disclosed to any prospective or actual investor that CLM had entered into a 

Discretionary Line of Credit, nor that investor monies had been and would continue to be used to 

fund the Discretionary Line ofCredit. 

Illustrative Fraud against Maine Investors 

32. In the Fall of2007, Defendant Farah and FRM sent a postcard marketing a higher rate of 

interest on mortgages to prospective investors (a husband and wife) residing in Kittery Point, 

Maine ("the Maine investors") whose names had appeared on the mailing list that Defendants 

Farah and FRM purchased from a commercial database. In or around November 2007, in 

response to the mailing, the Maine investors called the telephone number listed on the postcard 

and were put in contact with Defendant Dodge. Defendant Dodge told the Maine investors that 

Defendants Dodge and Farah had been working in the mortgage business for over twenty years 

and explained FRM's operations. Defendant Dodge scheduled an appointment for the Maine 

investors to meet personally with Defendants Dodge and Farah at the office ofFRM in Meredith, 

New Hampshire. 

33. In or around January 2008, the Maine investors met with Defendants Farah and Dodge at 

the office ofFRM. Defendants Farah and Dodge also brought the Maine investors to CLM's 

office and introduced them to other employees of FRM and/or CLM. At the meeting, Defendant 

Farah told the Maine investors that high interest rates were available because the people applying 

for the loans had bad credit and therefore would not qualify for conventional mortgages. 

Defendant Farah told the Maine investors that, on a typical twelve month loan, FRM would hold 
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back from the borrower and maintain in an escrow account the equivalent of one year's worth of 

monthly interest payments, which would establish for the borrower a record of prompt payment, 

which would in turn enable the borrower to qualify for a conventional mortgage in the future. 

34. Following the meeting, the Maine investors began receiving monthly solicitations from 

Defendant Farah via electronic mail and United States Postal Service, alerting them to various 

investment opportunities. The Maine investors soon learned through these mailings that the 

investment opportunities were not limited to mortgages or construction loans, and included other 

business loans. When interested in a particular investment opportunity, the Maine investors 

contacted Defendant Farah to indicate their interest. If the investment opportunity was still 

available, Defendant Farah sent to the Maine investors via overnight mail additional information 

such as the borrower's name, social security number, employment history, tax returns for the 

past 1-3 years, credit reports, and, if applicable, an appraisal of the property. 

35. In all instances, the Maine investors provided money to CLM to fund loans to third 

parties with the belief that the invested funds would be deposited into a CLM bank escrow 

account. Defendant Farah told the Maine investors that he did not have access to any of the 

funds in any CLM bank account. In fact, indirectly, Defendant Farah had virtually unfettered 

access to the Maine investors' funds, and all other funds in the CLM servicing accounts, through 

the unsecured Discretionary Line of ~redit Agreement he and Dodge had executed. 

36. In most instances, the Maine investors' contribution to the loan madeup only a portion 

of the total sum that the borrower purportedly requested. In some instances, the Maine investors 

received documents showing that their contribution to the loan was represented by a 

proportionate beneficial interest in a trust and that other investors who were funding the same 
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loan also held proportionate beneficial interests in the same trust. In all instances where their 

loan was made through a trust, Dodge Financial was identified as trustee of that trust. 

37. The Maine investors raised a concern to Defendant Farah regarding whether the size of 

the bank account holding their invested funds would be at risk for exceeding the Federal Deposit 

Insurance Company ("FDIC") insurance limits. In response to their concern, Defendant Farah 

told the Maine investors that he used many separate accounts at many different banks. 

Defendant Farah told the Maine investors that the invested funds were kept in a separate account 

from the money of other investors and never in a bank account that exceeded the FDIC insurance 

limits. In fact, as was the case with all investor funds, the Maine investors' funds were never 

segregated and were instead deposited into one of CLM's two servicing accounts at Citizens 

Bank, which frequently had balances that substantially exceeded FDIC insurance limits. 

38. In all instances in which a loan closed, the Maine investors received interest ranging 

from 13% to 20%, from the day the funds were received by eLM. Defendant Farah told the 

Maine investors that the borrowers were willing to fund interest payments prior to the closings, 

before any funds had been disbursed, because the borrowers who requested loans through FRM 

really needed the loans, typically did not qualify for conventional lending, and understood that it 

might take days, weeks, or months to find enough investors to fully fund the loan. Defendant 

Farah told the Maine investors that the borrowers understood that in order to get investors to 

commit to fund a portion of the loan, Defendant Farah had to offer investors a return on their 

investment from the day their money was invested, and the borrowers would have to pay that 

interest while Defendant Farah continued to raise the balance of the funds necessary to close the 

loan. 
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39. In fact, upon infonnation and belief, borrowers did not pay interest prior to the closing of 

the loan. Instead, any interest was paid from CLM's commingled servicing account. 

40. From 2008 through November 2009, the Maine investors invested in several loans 

through Defendants Farah and FRM, two ofwhich are detailed below. 

Earth Protection Systems, Inc. 

41. In or around early to mid August 2008, Scott Farah notified the Maine investors of a 

lending opportunity requiring a minimum investment of$50,000 for a term oftwelve months at 

an interest rate of 20%. According to documents provided to the Maine investors by Scott Farah, 

the borrower, Oskar Klenart ofEarth Protection Systems, was seeking a loan against purchase 

orders for his unique new product, the "Earth Cell Module" that purportedly not only stops 

erosion on shorelines, but also reverses the erosion damage 'that has already occurred to an area. 

42. On or about August 29, 2008, the Maine investors deposited $50,000 into a CLM 

account at Citizens Bank which allegedly resulted in a 2% beneficial ownership interest in the 

2008 CPR Trust, for which Dodge Financial served as trustee. According to documents that one 

or more of the Defendants provided to the Maine investors, the 2008 CPR Trust held a 

$2,500,000 promissory note. Prior their investment in the Earth Protection Systems, Inc. loan, 

Defendant Farah told the Maine investors that he had personally invested in the Earth Protection 

Systems, Inc. loan. 

43. In fact, on infonnation and belief, although Mr. Klenart did seek money from Farah to 

fund his project, he thought that he had entered into a lending agreement with Defendant Farah 

who was funding the loan with personal funds and Mr. Klenart was unaware of a promissory 

note or a trust. 
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44. The Maine investors believed that their $50,000 investment would be used to fund the 

loan to Earth Protection Systems, Inc. on receipt ofpurchase orders and for no other purpose. 

They relied on CLM to process the loan by, among other things, making distributions to the 

borrower based on purchase orders, escrowing interest payments held in reserve from the 

borrower, and sending monthly interest payments to them. 

Foreclosure Investment Borrower 

45. In or around late October 2008, Defendant Farah telephoned one of the Maine investors 

and exclaimed, "... [h]ave I got a deal for you!" Defendant Farah proceeded to tell the Maine 

investor that he had known the borrower, a very successful business man, for over twenty years. 

Defendant Farah told the Maine investor that the borrower was in the business ofbuying 

foreclosures from banks allover the country at "pennies on the dollar" and then turning around 

and offering the mortgages back to the people who had been foreclosed upon at an affordable 

rate. Defendant Farah told the Maine investor that the borrower had been very successful in this 

business in the savings and loan crisis of the 1980's and that the borrower would really "rake in 

money." Scott Farah provided the Maine investors with a spreadsheet purporting to be the 

borrower's ongoing business and with a letter purportedly signed by the borrower. Scott Farah 

told the Maine investors that he himself had invested a large "chunk ofmoney', in the loan. 

46. On or about November 12, 2008 the Maine investors invested $50,000 in a purported 

loan to the borrower with an interest rate of 18% secured by a portfolio of residential mortgages. 

They received a letter from CLM acknowledging receipt oftheir $50,000 and stating that they 

would earn 18% from November 13 until the date of closing and 18% from the date of closing. 

They received a first interest payment of $1 ,972.60 for the period November 13, 2008 through 
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January 31, 2009. Thereafter, they received regular interest payments on their investment 

through October 30,2009. 

47. Despite receiving regular interest payments, the Maine investors never received closing 

papers concerning the purported loan. About four to six weeks after their November 2008 

investment, one of the Maine investors began to call Defendant Farah periodically to ask why 

they had not received any paperwork on the loan. Each time, Defendant Farah told the Maine 

investor that the loan had not closed yet but that it would close within the nextmonth. 

Defendant Farah told the Maine investor that the reason the loan had not closed was because the 

government was in the process of changing the regulations and that the borrower did not want to 

proceed with the loan until the regulations were finalized. Defendant Farah urged the Maine 

investor not to worry because the borrower was making interest payments on the loan. In fact, 

upon information and belief, the borrower was not the source of the interest payments that CLM 

had been sending to the Maine investors in connection with their investment in the purported 

loan to the borrower. Instead, Donald Dodge and CLM were using pooled investor funds from 

the CLM servicing account to make interest payments to the Maine investors on the purported 

loan to the borrower. 

48. Upon information and belief, although the borrower knew Defendant Farah he had 

never told Defendant Farah that he wanted to borrow money through FRM or otherwise do 

business with Defendant Farah. 

49. The Maine investors believed that the Defendants would use their $50,000 investment to 

fund the loan to the borrower secured by a portfolio ofresidential mortgages, and for no other 

purpose. The Maine investors relied on CLM to process the loan by, among other things, 
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making distributions to the borrower based on purchase orders, escrowing interest payments held 

in reserve from the borrower, and sending them the borrower's monthly interest payments. 

C. The Relief Defendant. 

50. The Center Harbor Christian Church ("CHCC") was established in 1983 by Scott 

Farah's father, who serves as its pastor. Scott Farah served as the Center Harbor Christian 

Church's treasurer from 1993 until recently, and Donald Dodge at one time served as an elder of 

the Center Harbor Christian Church. 

51. CHCC received fund transfers from FRM totaling at least $475,000 and from CLM 

totaling at least $130,000. CHCC also received transfers totaling at least $64,000 from 

Defendant Farah and his wife. The relationship between the Defendants and the Relief 

Defendant and the transfers indicate diversion and misuse of the investor funds. 

FIRST CLAIM FOR RELIEF
 
<Violation of Section 17(a) of the Securities Act)
 

(All Defendants)
 

52. The Commission repeats and incorporates by reference the allegations in paragraphs 1-51 

above as if set forth fully herein. 

53. The Defendants, directly or indirectly, acting intentionally, knowingly or recklessly, in 

the offer or sale of securities by the use of the means or instruments oftransportation or 

communication in interstate commerce or by the use of the mails: (a) have employed or are 

employing devices, scheme~ or artifices to defraud; (b) have obtained or are obtaining money or 

property by means ofuntrue statements of material fact or omissions to state a material fact 

necessary in order to make the statements made, in the light of the circumstances under which 
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they were made, not misleading; or (c) have engaged or are engaging in transactions, practices or 

courses ofbusiness which operate as a fraud or deceit upon purchasers of the securities. 

54. As a result, the defendants have violated and, unless enjoined, will continue to violate 

Section 17(a) of the Securities Act [15 U.S.C. §77q(a)]. 

SECOND CLAIM FOR RELIEF
 
<Violation of Section lO(b) of the Exchange Act and Rule lOb-5)
 

(All Defendants) 

55. The Commission repeats and incorporates by reference the allegations in paragraphs 1-51 

above as if set forth fully herein. 

56. The Defendants, directly or indirectly, acting intentionally, knowingly or recklessly, by 

the use ofmeans or instrumentalities of interstate commerce or ofthe mails, in connection with 

the purchase or sale of securities: (a) have employed or are employing devices, schemes or 

artifices to defraud; (b) have made or are making untrue statements of material fact or have 

omitted or are omitting to state a material fact necessary to make the statements made, in the 

light of the circumstances under which they were made, not misleading; or (c) have engaged or 

are engaging in acts, practices or courses ofbusiness which operate as a fraud or deceit upon 

certain persons. 

57. As a result, the Defendants have violated and, unless enjoined, will continue to violate 

Section 10(b) of the Exchange Act [15 U.S.C. §78j(b)] and Rule 10b-5 thereunder [17 C.F.R. 

§240.l Ob-5]. 
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THIRD CLAIM FOR RELIEF
 
(Aiding and Abetting Violations of Section 10M of the Exchange Act and Rule lOb-S)
 

(Donald Dodge and C Land M, Inc.)
 

58. The Commission repeats and incorporates by reference the allegations in paragraphs 1

51 above as if set forth fully herein. 

59.. Farah and FRM violated Section 10(b) of the Exchange Act [15 U.s.C. § 78j(b)] and 

Rule 10b-5 thereunder [17 C.F.R. § 240.10b-5] as alleged in the Complaint. 

60. Dodge and CLM knew or were reckless in not knowing that Farah's and FRM's conduct 

was improper and substantially assisted in the in the fraud alleged in the Complaint. 

61. By the reason of the foregoing, Dodge and CLM aided and abetted Farah's and FRM's 

violation of Section 10(b) of the Exchange Act [15 U.S.c. § 78j(b)] and Rule 10b-5 thereunder 

[17 C.F.R. § 240.10b-5] and are liable pursuant to Section 20(e) of the Exchange Act [15 U.S.C. 

§78t(e)]. 

FOURTH CLAIM FOR RELIEF
 
<Violations of Section Sea) and S(C) of the Securities Act)
 

(Scott Farah and Financial Resources Mortgage, Inc.)
 

62. The Commission repeats and incorporates by reference the allegations in paragraphs 1-51 

above as if set forth fully herein. 

63. The notes and equity interests issued by the Defendants are "securities" within the 

meaning of Section 2(1) ofthe Securities Act [15 U.S.C. §77b(a)(1)] and Section 3(a)(1 0) ofthe 

Exchange Act [15 U.S.C. §78c(a)(10)]. No registration statement was filed with respect to these 

securities, and no exemption from registration was available. 
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64. The Defendants, directly or indirectly: (a) have made use of the means or instruments of 

transportation or communication in interstate commerce or ofthe mails to sell, through the use or 

medium of a prospectus or otherwise, securities as to which no registration statement has been in 

effect and for which no exemption from registration has been available; and/or (b) have made 

use ofthe means or instruments of transportation or communication in interstate commerce or of 

the mails to offer to sell, through the use or medium of a prospectus or otherwise, securities as to 

which no registration statement has been filed and for which no exemption from registration has 

been available. 

65. As a result, the Defendants have violated and, unless enjoined, will continue to violate 

Sections 5(a) and (c) of the Securities Act [15 U.S.C. §§77e(a), and (c)]. 

FIFTH CLAIM FOR RELIEF 
(Unjust Enrichment) 

(Relief Defendant) 

66. The Commission repeats and incorporates by reference the allegations in paragraphs 1-51 

of the Complaint as if set forth fully herein. 

67. The Relief Defendant has received investor funds under circumstances dictating that, in 

equity and good conscience, it should not be allowed to retain such funds. 

68. As a result, the Relief Defendant is liable for unjust enrichment and should be required to 

return its ill-gotten gains, in an amount to be determined by the Court. 

PRAYER FOR RELIEF 

WHEREFORE, the Commission requests that this Court: 
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A. Enter a preliminary injunction against Defendants Farah and Dodge, order 

freezing assets against Dodge and Center Harbor Christian Church, and order for other equitable 

relief against the Defendants and the Relief Defendant in the form submitted with the 

Commission's motion for such relief, and, upon further motion, enter a comparable preliminary 

injunction, order freezing assets, and order for other equitable relief; 

B. Enter a permanent injunction restraining the Defendants and each of their agents, 

servants, employees and attorneys and those persons in active concert or participation with them 

who receive actual notice of the injunction by personal service or otherwise, including facsimile 

transmission or overnight delivery service, from directly or indirectly engaging in the conduct 

described above, or in conduct of similar purport and effect, in violation of: 

1.	 Sections 5(a) and (c) ofthe Securities Act [15 U.S.C. §§77e(a) and (c)] 

(Farah and FRM only); 

2.	 Section l7(a) of the Securities Act [15 U.S.C. §77q(a)]; and 

3.	 Section 10(b) of the Exchange Act [15 U.S.C. §78j(b)] and Rule 10b-5 
thereunder [17 C.F.R. §240.10b-5]; 

C. Require the Defendants to disgorge their ill-gotten gains and losses avoided, plus 

pre-judgment interest, with said monies to be distributed in accordance with a plan of 

distribution to be ordered by the Court; 

D. Order the Defendants to pay an appropriate civil monetary penalty pursuant to 

Section 20(d) of the Securities Act [15 U.S.C. §77t(d)] and Section 21 (d)(3) of the Exchange Act 

[15 U.S.C. §78u(d)(3)]; 
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E. Require the Relief Defendant to disgorge all unjust enrichment and/or ill-gotten 

gain received from Defendants, plus prejudgment interest, with said monies to be distributed in 

accordance with a plan of distribution to be ordered by the Court; 

F. Retain jurisdiction over this action to implement and carry out the terms of all 

orders and decrees that may be entered; and 

G. Award such other and further relief as the Court deems just and proper. 

Plaintiffhereby requests that this matter be tried before a jury. 

~?!f7/--
Deena R. Bernstein (BBO # 558721) 
Senior Trial Counsel 
Attorneys for Plaintiff 
SECURITIES AND EXCHANGE COMMISSION 
33 Arch Street, 23 rd Floor 
Boston, MA 02110 
(617) 573-8813 
(617) 573-4590 (fax) 
bernsteind@sec.gov 

Dated: April 9, 2010 
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STATE OF NEW HAMPSmRE 

BUREAU OF SECURITIES REGULATION 
DEPARTMENT OF STATE 

CONCORD, NEW HAMPSHIRE 

IN THE MATTER OF: 

Financial Resources and Assistance 
of the Lakes Region, Inc. 

Scott Farah 

RESPONDENTS 

CONSENT AGREEl\fENT 

) 
) 
) 
) 
) 
) 
} No. INV 00-007 
) 06-04~J 

) 
) 
) 

I. For purposes of settling the above-referenced matter and in ljeu of further 
administrative proceedings, Scott Farah and Financial Resources and Assi~stance 
of the Lakes Region, Inc. (hereinafter referred to as "Farah" and "FRA") havc 
submitted an offer of settlement, which the Bureau of Securities Regulation, 
Department of State, State of New Hampshire (hereinafter referred to as "the 
Bureau") has determined to accept. Accordingly, solely for the purposes of this 
ptoceeding~ and without admitting or denying The Facts, The Law, or any other 
al1egations herein, the Respondents do hereby consent to the entry of this Consent 
Agreement as set forth below: 

The Facts 

1. FRA is a business entitY with a principal office located at 15 N orthview Drive, 
PO Box 1158, Meredith. New Hampshire 03235. FRA was incorporated in the 
State of New Hampshire on or about 5/18/89. Farah is the President and sole 
owner of an of the outstanding voting common stock ofFRA. FRA is a lk;ensed 
New Hampshire mortgage broker and small loan lender engaged in the bll.siness 
of consumer and mortgage lending. 

2. From 1996 to the present, ("relevant time period"), Farah and FRA issued. a series 
of preferred stock, promissory notes, accounts, and participation agreemelltst 

(hereinafter ''the securities") to jnvestors at varying rates of interest payable 
periodically over the term of the jnvestment. 
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" .' 3. Based on Bureau records, at the time of the issuance of the securities listed in 
paragraph 2, certain of the securities issued were not registered, exempt fr,om 
registration, or a federal covered security as defined by RSA 421-B. 

4. Based on Bureau records, at the time of the issuance of the securities listed in 
paragraph 2 .. FRA and Farnh did not have an issuer-dealer license or an agent's 
license related thereto, respectively, and were not authorized to sell certain of the 
securities. 

5. The Bureau commenced an adjudicative proceeding against the Responde:[1ts 
pursuant to RSA 421-B (the ~~ChapteT") by means ofa Staff Petition for Rdief 
dated November 5, 2001 ("Petition"). On November 8~ 2001, the New Hunpshire 
Secretary of State issued an Order to Show Cau..~e, Order to Cease and De:iist 
against the Respondents ("Order"). On September 13, 2002, the Bureau filed an 
amended Petition For Relief. 

The Law 

I. Pursuant to New Hampshire RSA 421~B: II. it is unlawful for any person to offer 
or sell any security in this state unless it is registered under the Chapter. tt.~ 
security or transaction is exempted under RSA 421-B:17, or it is a federali,y 
covered security. Respondents Farah and FRA are in violation of RSA 42 ! -B: 11 

. with respect to certain issuances of securities. 

2. During the relevant time period described above, neither Farah nor FRA~ or any 
other person acting on FRA's behalf. was licensed to offer or sell securities in the 
State of New Hampshire· nor were all of such securities exempt under RSA 421-B. 

3. Pursuant to RSA 421-B:6,I it is unlawful for any person to transact business in 
this state as an issuer-dealer or agent unless such person is licensed under this 
chapter. Respondents are in violation of this section with respect to certain 
issuances of securities. 

4. Pursuant to RSA 421-B:23 and RSA 42l-B:26, the Bureau, under the auti:.ority of 
the Secretary of State, can order the Respondents to cease and desist, the payment 
of restitution, and a fine for violations ofRSA 421-B. 

II. In view of the foregoing, the Respondents agree to the following undertakings and 
sanctions: 

1. Respondents agree that that they have voluntarily consented to the entry of 
this Agreement and represent and aver that no employee or represf:ntative 
of the Bureau has made any promise, representation or threat to induce 
their execution. 
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2. Respondents agree to waive their right to an administrative hearing and 
any appeal therein under the Chapter. 

3. Respondents agree to cease and desist from violations ofRSA 421·B:l1 
and RSA 421-B:6,1 as described above . 

. 4. Upon execution of this Agreement by FRA and Farah, Respondents agree 
to pay an administrative fme in the amount of Twenty Thousand Dollars 
($20,000) to the State of New Hampshire. Payment shall be made by 1) 
United States postal money order, certified check, bank cashier's check, or 
bank money order; 2) made payable to the State of New Hampshir:; and 
3) hand-delivered or mailed to the Bureau of Securities Regulation, 
Department of State, State House, Room 204, Concord, New Hampshire, 
03301. 

5. Respondents agree to make restitution and to redeem the outstanding 
securities, including interest owed, from any remaining investors currently 
holding securities of the Respondents. Redemption shall be paid m. the 
time frame as described in the letter of Respondents' counsel to the 
Bureau dated October 12. 2006. with the attached schedules of outstanding 
capital debt; provided however, that the securities issued to  shall be 
redeemed no later than 09/30/07. Therefore. by 09/30/07, all inveEltors 
shall be paid in full, and a report of those payments and confirmation of 
payment in full shall be sent to the Bureau periodically as the payments 
are made. 

6. Respondents agree that in the event Respondents receive notice of the 
apparent existence of a holder of securities of FRA other than those known 
to Respondents and disclosed to the Bureau prior to the date hereo:f, 
-whether in form of shares of preferred stock, an unsecured promisHory 
note or an 4 account, • so called, or otherwise. Respondents will take the 
actions set forth in this paragraph. Respondents will immediately ·;:ause 
such investigation of such securities issuance as deemed necessary and 
appropriate to verify the holder's claim of ownership. In the event the 
Respondents agree with such claim ('~erified securities"), they wiU take 
such actions as are necessary to redeem such verified securities in full and 
will provide a copy of such redemption correspondence to the BUNau. In 
the event the Respondents are Wlable to verify a claim of securitief' 
ownership within 30 days of receipt of such a claim, or are unable to fully 
redeem verified securities within 90 days of the receipt ofa claim, 
Respondents will provide written notice to the Bureau of such a dhputed 
claim or the proposed time frame within which such verified securities 
will be redeemed in full. Respondents further agree to cooperate with the 
Bureau in resolving such a disputed claim or the proposed time frame 
within which verified securities will be redeemed in full. 
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7. Respondents agree that this Agreement is entered into for purposell of 
resolving the matters as described herein and all pending matters before 
the Bureau regarding Respondents. The Bureau agrees that this Agreement 
is entered into to resolve an claims asserted in the Petition and the Order 
as well as all pending matters before the Bureau regarding Respondents. 
This Agreement shall not be construed to restrict the Bureau's right to 
initiate an administrative investigation or proceeding relative to conduct 
by Respondents which the Bureau has no knowledge at the time of the 
date offmal entry ofthis Agreement. Should the Respondents fail to 
comply with any aspect of this Agreement, this Agreement may bo 
vacated, and the Bureau may proceed with enforcement action. 

8. The Respondents may not take any action or make or pennit to be made 
any public statement, including in regulatory filings or otherwise, ,denying, 
directly or indirectly, any allegation in this Agreement or create the 
impression that the Agreement is without factual basis. Nothing in this 
provision affects the Respondent's testimonial obligations or right to take 
legal positions Or factual positions in litigation or proceedings in which the 
Bureau is not a party. 

Ill. Based on the foregOing, the Bureau deems it appropriate and in the public interest 
to accept and enter into this Consent Agreement. THEREFORE, IT IS 
HEREBY ORDERED THAT: 

1. Respondents wilI cease and desist from violations of the Chapter (~scussed 
above, particularlyRSA 421 .. B:ll and RSA 421-B:6.1. 

2. Respondents will pay an administrative fine to the Bureau in the amount 
of Twenty Thousand Dollars ($20,000). 

3. Respondents will make restitution and redeem its outstanding seC1.1rities as 
described above. 

4. Respondents will comply with the above-referenced undertakings. 

Executed this2-l(~day of January, 2007. 

~ 
on behalf ofFRA 
(Please print name below:) ..:;" Co tf F ,/1--/(/-f- I--

Scott Farah 
Its President 
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Executed this j C( ~y of January, 2007 

. 

Scott Fii'rah 

Entered this -'7<f-- day ~ 2007. 
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STATE OF NEW HAMPSHIRE 
BUREAU OF SECURITIES REGULATION 

DEPARTMENT OF STATE 
CONCORD, NEW HAMPSHIRE 

IN THE MATTER OF: 

Financial Resources and Assistance 
of the Lakes Region, Inc. 

Scott Farah 

RESPONDENTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. INV 00-007 
06-049 

AMENDMENT TO CONSENT AGREEMENT 

I. F or purposes of settling the above-referenced matter and in lieu of further 
administrative proceedings, Scott Farah and Financial Resources and Assistance 
of the Lakes Region, Inc. (hereinafter referred to as "Farah" and "FRA") and the 
Bureau of Securities Regulation, Department of State, State of New Hampshire 
(hereinafter referred to as "the Bureau"), entered into a Consent Agreement dated 
as of January 25,2007; the terms, conditions and undertakings set forth in the 
Consent Agreement are incorporated by reference herein. Respondents have 
requested and the Bureau has agreed to a revision of the restitution and 
redemption schedule set forth in the Consent Agreement; the parties hereby agree 
that the Consent Agreement is amended as set forth below: 

The Facts 

1. In the Consent Agreement, the Respondents agreed to make restitution and to 
redeem the outstanding securities, including interest owed, from any then 
remaining investors currently holding securities of the Respondents. The Consent 
Agreement provides that such restitution and redemption was to be made within 
the time frames described in the letter of Respondents' counsel to the Bureau 
dated October 12, 2006, with the attached schedules of outstanding capital debt; 
provided however, that the final redemption of securities was to occur no later 
than 09/30107. 

2. The redemption schedule provided that securities held by certain " " 
(" ") were to be redeemed no later than 06/30107; the securities held by 
certain " " (" ") were to be redeemed no later than 09130107. 

-----' 
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3. On or before June 30, 2007, the Respondents verbally requested, and the Bureau 
verbally agreed, that the Respondents could reverse the order of said remaining 
redemption schedule, such that ' securities could be redeemed on or prior 
to 06/30107, and the  securities redeemed on or prior to 09/30107. 

4. On or prior to June 30, 2007, the Respondents redeemed the ' securities 
and provided notice thereof to the Bureau dated June 8, 2007. 

5. On June 28, 2007, the Bureau verbally agreed to the revision of the said 
redemption schedule and requested that the Respondents enter into this 
Amendment to Consent Agreement reflecting the revised schedule. 

The Law 

II. In view of the foregoing, the Respondents agree to the following undertakings and 
sanctions: 

1. Respondents agree that that they have voluntarily consented to the entry of 
this Amendment to Consent Agreement and represent and aver that no 
employee or representative of the Bureau has made any promise, 
representation or threat to induce such execution. 

2. Respondents agree to make restitution and to redeem the outstanding 
securities, including interest owed, from  no later than 09/30107. 
Therefore, by 09/30107, all investors shall have been paid in full, and a 
report and confirmation of such payment in full shall be sent to the Bureau 
as such final payment is made. 

III. Based on the foregoing, the Bureau deems it appropriate and in the public interest 
to accept and enter into this Amendment to Consent Agreement. THEREFORE, 
IT IS HEREBY ORDERED THAT: 

1. Except as modified hereby, the tem1s, conditions and undertakings set 
forth in the Consent Agreement remain in full force and effect. 

2. Respondents will make restitution and redeem its remaining outstanding 
seclliities as described above. 

Executed this ~ day of July, 2007. 

~/ 
offbehalf of FRA 
(Please print name below:) 

Scott Farah 
Its President 
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Executed this !i:d day of July, 2007 

Scott Ffu-ah 

h :\lih \docs\tD4o\OOO I Iregfilin \ag 3492.doc 
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ORIGINAL 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW HAMPSHIRE 

* * * * * * * * * * * * * * * * * * * * * 

IN RE: * 

SCOTT D. FARAH and * NO.:09-14902-JMD 

FINANCIAL RESOURCES MORTGAGE, INC. * 

* * * * * * * * * * * * * * * * * * * * * 

STATEMENT OF DONALD E. DODGE 

Statement taken at the law offices of Donchess & 

Notinger, P.C., 547 Amherst Street, New Hampshire, on 

Friday, February 19, 2010, commencing at 1:20 p.m. 

1087 Elm Street 
P.O. Box 1387 

Manchester, NH 
03105-1387 

RAGAN 
EPORTING 

INC. 

(603) 669-7922 
(Toll Free in NH) 
1-800-322-0511 

FAX: (603) 623-6540 

CERTIFIED SHORTHAND REPORTERS • REGISTERED PROFESSIONAL REPORTERS 
CERTIFIED VIDEOTAPE SERVICES 
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1 I N D E X 

2 

3 ANSWERS OF: DONALD E. DODGE 

4 

5 

6 QUESTIONS POSED: 

7 By Mr. Donchess 5-98 

8 

9 

10 EXHIBITS FOR IDENTIFICATION: 

11 Dodge Description 

12 

13 1 Folder re insurance 17 

14 2 Folder re C1 and M 18 

15 3 Folder re wire transfers 18 

16 4 Folder re income tax information 21 

17 5 Folder re Greatland Project Development 24 

18 6 Folder re Greatland Project Development 
corporation documents 24 

19 
7 Folder re Dodge Financial, Inc. 

20 tax information 26 

21 

22 

23 



1 EXHIBITS FOR IDENTIFICATION: 

2 Dodge 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Description 

Folder re Dodge Financial, 
Inc. bank records 

Folder re  

Folder re  

Folder re  

Folder re  - Donald E. 
Dodge personal account 

Folder re  Bank -
Donald E. Dodge personal account 

Folder re Donald E. Dodge 
personal tax information 

Folder re SJ:.1iv1 

Folder re lender trust information 

Folder re line of credit 

Folder re Scott Farah 
life insurance policy 

Discretionary Line of Credit 
Agreement and Promissory Note 

3 

27 

29 

31 

32 

48 

49 

51 

52 

54 

72 

78 

20 (Exhibits 1-18 retained by Mr. Donchess. Exhibit 19 appended.) 

21 

22 

23 



1 APPEARANCES: 

2 
For the Trustee: 

3 

4 

5 

6 

7 

8 

9 For Donald E. Dodge: 

DONCHESS & NOT INGER, P.C. 
By: James W. Donchess, Esq. 
547 Amherst Street 
Suite 204 
Nashua, New Hampshire 03063 
603-886-7266 
jim@dntpc.com 

HOWARD & RUOFF, P.L.L.C. 
10 By: Mark E. Howard, Esq. 

1850 Elm Street 
11 Manchester, New Hampshire 03104 

603-625-1254 
12 mhoward@howardruoff.com 

13 

14 Court Reporter: Grace E. Holden, NH LCR No. 45 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 DONALD E. DODGE was 

2 questioned and answered as follows: 

3 BY MR. DONCHESS: 

4 Q. We'll begin by, because we don't need to swear him 

5 In, could you give us your name and address? 

6 A. Yes. It's Donald E. Dodge. 

7 Q. And your address? 

8 A. Is , New 

9 Hampshire  

10 Q. Mr. Dodge, could you outline your educational 

11 background? 

12 A. Yes. I feel like just glvlng you my notes from my 

13 previous meeting which would point out all the things that I 

14 consider highlights from my education. 

15 MR. HOWARD: That's right. 

16 A. I was put In the retard class In the third grade 

17 and then I had to beg to graduate from the eighth grade --

18 MR. HOWARD: That's a '60s term. We don't use it 

19 anymore. 

20 A. To graduate from the third grade -- from the eighth 

21 grade to the ninth grade, I had to beg. And then I was last, 

22 the very last person allowed to graduate and only after a 

23 meeting in a closet with me, another retard like me, a real 



6 

1 retard, a person who was disabled mentally, and a tough guy. 

2 They allowed me and the retard to graduate but I was behind him 

3 in the rankings. 

4 

5 

6 A. 

MR. HOWARD: What high school was that? 

THE WITNESS: That was Laconia High School. 

So I did get a graduation certificate which was 

7 discounted by the principal saying that he was ashamed to have 

8 to give the same diploma to the person who really deserved it 

9 most and the person who tried the least. 

10 MR. HOWARD: What year was that? 

11 THE WITNESS: That was 1961. 

12 Q. And I take it you have had no education since your 

13 graduation? 

14 A. I have lots of education. I've read lots of 

15 things. I've had -- interesting things. I've learned how to 

16 read. 

17 

18 

Q. 

A. 

But I'm asking about formal education. 

I've had no formal other than taking courses that 

19 required me to take tests and then get certified. I became a 

20 chartered financial consultant and, you know, that sort of 

21 thing. 

22 Q. When did you become a chartered financial 

23 consultant? 



1 

2 

A. 

Q. 

7 

Sometime in the '80s. 

Since your graduation from high school, what, in 

3 general terms to begin with, has been your employment history? 

4 A. I've been, for the most part, self-employed as a 

5 business consultant, uneducated one of course. 

6 

7 

Q. 

A. 

8 specialty. 

9 Q. 

And --

Helping people ln trouble mostly. That was my 

At what point did you become involved with the 

10 mortgage business that ended up being Financial Resources 

11 Mortgage, CL and M, that group of companies? 

12 A. Well, Scott became my apprentice back in the early 

13 '80s, when he finished college, Scott Farah, along with one 

14 other apprentice. And he was a nuisance, too smart for me. I 

15 kept him busy by giving him everything I didn't want to do 

16 which, primarily, was find money for people. And he did it so 

17 well, he wanted to start a mortgage company and asked me to 

18 cosign for him, and so I did. 

19 Q. Can I just stop you here for a minute? 

20 A. Yes. 

21 Q. When you said that you were having him find money 

22 for people, does that mean raise money for --

23 A. No. It would usually help them to prepare their 



1 documents to get it qualified as a loan at a bank. These are 

2 very small little businesses, a locksmith, a carpenter, a 

3 roofer, a single-man operations, two or three people 

8 

4 operations. We had a maJor, a biggie we called him, because he 

5 was wealthy and could actually pay my fee. And he needed a 

6 half a million dollars. And he, Scott, found it by calling 

7 around all the mortgage sources, all the money sources, from 

8 bank to bank allover the world, and got a lender for 475,000, 

9 something like that, and we got paid our $500 fee for putting 

10 the deal together. Then we had to find a broker that had a 

11 license, which was down the end of the building that we were 

12 in, in Gilford, and that guy got $4,000. So Scott said we 

13 should be what he does and get the $4,000 instead of $500. And 

14 so I agreed to sign for him. That's how we. 

15 

16 

Q. 

A. 

17 Corporation. 

So a mortgage company was --

Was formed. Financial Resources and Assistance 

18 Q. And that evolved into Financial 

19 

20 

A. 

Q. 

Financial Resources Mortgage. 

The company you just mentioned evolved through 

21 changes in name to Financial Resources Mortgage, Inc? 

22 

23 

A. 

Q. 

Yes. 

When, approximately, was that company originally 



1 formed? 

2 

3 

4 

5 

A. 

Q. 

A. 

I believe it was 1987 it was incorporated. 

And who was the owner of that company? 

He was. 

MR. HOWARD: Scott? 

6 THE WITNESS: Scott, yes. 

9 

7 A. I, initially, had some stock ownership only because 

8 I had to to get his license or something. As soon as possible, 

9 once he was on his own, I told him I didn't want nothing to do 

10 with it, and he, eventually, agreed to buyout my ten shares or 

11 whatever it was. 

12 Q. He has spoken about buying out preferred 

13 shareholders for a price somewhere between 2 and $3 million. 

14 A. Yes. I learned about that in 2003 or 2004, is when 

15 I even knew about that. I didn't know there were all those 

16 shareholders. He had wanted me to sell off my shares, and  

17  the other person, to sell off his shares; which was, he 

18 agreed, I guess, with  to pay him $10,000 for his shares at 

19 the time, which was many years later. And then he called me 

20 and asked me if I would sell mine, and I said sure. I had been 

21 after him to. I would have given them to him, but he wanted me 

22 on the thing in the beginning because he felt he needed me for 

23 the licenses. When he finished college, he had nothing, no 



1 

2 

3 

4 

assets. 

Q. So you were not one of those preferred 

shareholders? 

A. No. 

10 

5 Q. Do you recall what Mr. Farah paid you for your 

6 shares? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A. Yes. It was $10,000. 

Q. And, approximately, what year was that? 

A. It was over a long period of time. I told him I 

didn't care how he did it. He would send me a check for $250 

here and there and then, eventually, he told me he had me all 

paid off except for $1,000, and he gave that to me, I believe, 

probably around 2000 or maybe it was in 1995. I'm not sure 

when. It just evolved over a long period of time. I never 

paid any attention to it. He just did it as he could. 

Q. When do you think he finished the buy-out? 

A. It was probably -- well, it would have been ln the 

18 '90s. Sometime in the '90s, I guess, would be my guesstimate. 

19 It could have been '95, '96, something like that. 

20 Q. Now, at some point -- I would like to refer to 

21 Financial Resources Mortgage, Inc. as just FRM, just for the 

22 sake of brevity. 

23 A. That's all right. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. At some point your firm got into the business of 

raising money in order to make loans. 

11 

A. Well, he got into the business of finding lenders 

who would lend on a loan. He remained a mortgage broker. He 

didn't, so far as I, I have never seen him raise some funds ln 

his pocket and then him go out and buy mortgages or make 

mortgages or make loans. All I've ever seen him do is to set 

up, find a person who is willing to lend on this particular 

borrower who wants money; that borrower comes first, and then 

he contacts people to see if they are interested. 

And so I even helped develop a mailing list by 

contacting a company that sold mailing lists to people who had 

done mortgages and sending out a flier. I helped even create 

the text of it for it to go out in a postcard that would say to 

people would you like to own another mortgage. These are 

people who had previously made mortgages. And that's how he 

had contacted them, was they had done mortgages. That mail out 

process is what caused people to say, yes, put me on your list. 

That was the purpose of it. 

And once they went on the list, then he would send 

it either bye-mail or by mail I guess he did it always by 

mail and then some people wanted it bye-mail -- what borrowers 

we had in the queue, how many people. If we had three 



12 

1 borrowers looking for funding, he would then send out a copy of 

2 those, a two-page summary of each one to all of the lenders. 

3 And then they would call him if they were interested in more 

4 information or if they were interested in making the loan. 

5 They would call him and then say I'm interested in that, send 

6 me this, or I have some questions or whatever. And then if 

7 they said they like it, then they would wire the funds to CL 

8 and M. CL and M would then -- or most of the time it happened 

9 that way. And then CL and M would then -- which is my company 

10 that I formed later 

11 

12 

13 

Q. 

A. 

Q. 

We're gOlng to get into that. 

Yes. 

So my question now, the business that you've 

14 described where he's finding lenders, borrowers, etc., when 

15 approximately did that begin? 

16 A. Well, he always had about 20 private lenders, I 

17 mean 10 to 20 individuals that knew him; and when he would come 

18 across a small commercial deal that they might be interested 

19 In, he would call them and put them together, you know, put the 

20 two parties together. He would broker the loan. So that 

21 existed, you know, very early on. Even, I think, a couple of 

22 my clients started doing business with him unbeknownst to me. 

23 I didn't even know that they were lending for him. And then 



lover the years I would get calls from clients who said Scott 

2 has just called me and said he's got a deal and what do you 

3 think. And I said, well, I tell you right now I just don't 

4 like the mortgage business, I don't understand it, it's 

13 

5 confusing to me, go up and take a look, gather the data, and if 

6 you want to talk to me, I'll look at it with you. And that's 

7 how in the early years. Then later he would even call me in 

8 and ask me would you come up, I'll pay your fee, you come up 

9 and meet with me and this person and look at it with us 

10 together and bring up your concerns. And I would. And I would 

11 bring up whatever I thought was something that would bother me, 

12 I would want to see more on, and then Scott would then work the 

13 deal with the guy and take it from there. 

14 Q. NOw, you mentioned CL and M. 

15 A. That was a company. 

16 Q. When did you form that? 

17 A. In 2005. But I started looking into finding a 

18 service company for him because I didn't want to do it. He 

19 needed a service company because it was getting too much for 

20 him. Around 2003 or 2004, I started researching to see if I 

21 could find a servicing company. 

22 Q. And so the corporation, CL and M, was initiated or 

23 started, founded in 2005? 



14 

1 A. In July, around July 1, I think, or June something 

2 lS the official date of 2005. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q. 

A. 

And who owned CL and M? 

I did. I formed the company. After we couldn't 

find someone that would do a reasonable job, he asked me if I 

would set it up. And I said I will set it up with you but I 

don't know to run it. I'll set it up for you, I'll get all the 

information. And, of course, I had no idea what I was getting 

into. 

up and 

It was very complicated. And I just, once I got it set 

running, I just kept running it. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And were you the 100 percent owner of -

Yes. 

-- of CL and M throughout its existence? 

Yes, I was. 

Do you recall who the directors were? 

Me. 

How many bank accounts did CL and M have during the 

18 time when it was operating? 

19 A. I had, I believe, I want to say SlX but let me just 

20 go through it. I had a two money market accounts which I had 

21 made minimal deposits In. They just sat there until the end. 

22 Q. Well, let me stop you there. Where were these two 

23 money market accounts? 
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1 A. All of these were at . Everything was at 

2 Bank. So I had, I believe it was, two money market 

3 accounts, technically they were money market accounts; a 

4 servicing account, a single servicing account for the first two 

5 years, and then I opened up a second servicing account sometime 

6 toward the end or the middle of the second year when I found it 

7 too difficult to reconcile the accounts. So I would switch 

8 from the -- I called it original serVlce account and then 

9 service account one, number one, which really was number two. 

10 But those two accounts, I would run one, run it for three 

11 months, all the transactions through the original account for 

12 three months, and then I would switch to service account one 

13 and run all the transactions for three months, which allowed 

14 the other account to clean itself out so I knew if I had an 

15 excess. I always left more in there so there would be an 

16 excess. I never did have a check balancer until the week 

17 before we closed. I, I started out using an Excel sheet --

18 MR. HOWARD: Before we go into that, he had asked 

19 about how many accounts and where they were. So you've got two 

20 money markets, two servicing accounts. 

21 A. Yes. I have two servlclng accounts. That's four. 

22 Oh, and the most, the one that I really know about is the 

23 operating account, which paid the rent, paid the -- purchased 



16 

1 equipment, paid the payroll. The operating account. So that 

2 would be five that would all be CL and M. And then later --

3 but that's all CL and M has out there. The other accounts 

4 don't belong to CL and M, so I can describe those later. 

5 Q. And do you know how many accounts or what accounts 

6 FRM had? 

7 A. I have no idea. 

8 

9 

10 

11 

12 

13 

14 

Q. Now I think that I saw that you brought some 

documents with you today? 

A. I did. 

Q. But they're not the on the table. 

A. 

Q. 

MR. HOWARD: They're just sitting right here. 

They're sitting right here. 

Would you mind getting those out? 

15 A. I'm not sure, these I just, because I don't have 

16 any copies of them, I just have the originals, but I brought 

17 everything I would want to know if I were you. 

18 MR. HOWARD: This is not going to be tightly 

19 responsive to the subpoena, but I guess you can tell him, sort 

20 of in general, what's in here and 

21 Q. What if we just went through one folder at a time 

22 and I'll look at it and you'll tell me what you think it lS. 

23 A. Okay. 



Q. 

A. 

Q. 

A. 

Q. 

A. 

Let's start, just start with the first one. 

Okay. That's insurance. That's insurance. 

So you've taken out a file folder. 

Workers comp, yes. 

Can I just look at the file? 

Yes. Certainly. 

17 

1 

2 

3 

4 

5 

6 

7 MR. HOWARD: Jim, while you're looking at it, just 

8 so you know, the first folder that he skipped over lS a 

9 privileged folder. It's memos back and forth, him and me. 

10 

11 Q. 

MR. DONCHESS: Okay. 

And so the first folder we're looking at here has 

12 an insurance policy In it? 

13 A. Yes. I think it's the liability and a little paper 

14 about the workers compo 

15 

16 

17 

18 

19 folder. 

20 

Q. 

MR. DONCHESS: Could we mark that as Exhibit I? 

(Dodge Exhibit 1 was 

marked for identification.) 

Okay. So why don't you just show me the next 

MR. HOWARD: This is the next one. 

21 A. Okay. This is pretty much my incorporation 

22 documents for CL and M. 

23 MR. DONCHESS: Why don't we mark that as Exhibit 2. 



1 

2 

3 Q. 

(Dodge Exhibit 2 was 

marked for identification.) 

Why don't you show me the next folder. 

4 A. This is just -- I, I haven't been able to 

18 

5 accumulate any bank account information. This just lists the 

6 bank account that I did my wires from and it has probably one, 

7 two, three, four wires and a scribbly. I'm not even sure what 

8 this means. 

9 Q. 

10 receipts? 

11 

12 

A. 

Q. 

So this folder has a number of, approximately five, 

They just happened to be in my --

Wait. We can't talk at the same time. You have to 

13 wait until I finish my question. 

14 So there are about five documents indicating 

15 various transfers, wire transfers, from one of the Citizens 

16 accounts. Correct? 

17 A. It could be a transfer from or a transfer in. I 

18 don't know if those are all from or. 

19 MR. DONCHESS: Why don't we mark that as Exhibit 3. 

20 (Dodge Exhibit 3 was 

21 marked for identification.) 

22 

23 

Q. 

A. 

Now you're showing me another folder. 

This is all my income tax information for CL and M 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

that I could find. And I don't have the taxes because they 

were left up there. Except I happen to have --

MR. HOWARD: By left up there, you mean at the 

office that has been seized by the government? 

THE WITNESS: Yes. In November it was. 

19 

A. I have my 2006, a copy of my 2006 corporate tax 

return. And I have my sheet from where I keep a record of the 

interest earned. This is interest income for that year. This 

is my fee income. And that includes the carryover of the 

interest income so I would know how much total income I had In 

2006. And this is how I did my taxes. I listed all the 

payouts. This is all the expenses of 2006. 

MR. HOWARD: You've been referring to yourself In 

the first person. You mean CL and M? 

THE WITNESS: CL and M, right. 

A. So this is the background summarization of 

everything that got put on the 2006 tax return. 

Q. Okay. 

19 A. And I don't -- the 2007 is still up in Meredith. 

20 Or was. But I do have my sheet on the interest income that 

21 carne in that year and the expenses of those bank accounts. And 

22 then, for 2007, I have the total income that came in that I 

23 would have prepared my tax return from. And then, for 2007, 



20 

1 this is all the expenses. So this is all the information 

2 that's on my tax return. I just don't have the tax return. In 

3 2007, 2008, here is the interest income and the bank expense. 

4 And then this is all the -- I just summarized the total income. 

5 I don't know where the summary sheet is for it. But I have all 

6 the expenses, and that was the gross 1ncome that came in, and 

7 then the net is in there. And then, for the last, for 2009, I 

8 haven't done the tax return, but I do have my operating account 

9 sheets. Because I was going to prepare my taxes. I was going 

10 to prepare these sheets from this. I never got to it yet. And 

11 this is every transaction. This is what my operating account 

12 Excel sheet looked like. But this is for the year of, a little 

13 bit of 2008. It starts here in 2009. And I added up all the 

14 1ncome stream that came in. And it totals -- on the last page 

15 you can see it, but it's the same here, the total income was 

16 271,000. Total expense was 309,000. I had a loss of 37,000. 

17 I think that's the only year we ever had a loss. 

18 MR. DONCHESS: Let's mark this as whatever the next 

19 exhibit 1S. Can I see what it is? 

20 

21 

22 Exhibit 4. 

23 

THE WITNESS: It's 1ncome tax info. 

MR. DONCHESS: Income tax info. Let's mark it as 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. 

(Dodge Exhibit 4 was 

marked for identification.) 

In speaking about income for CL and M, what were 

the sources of CL and M's income? 

21 

A. Financial Resources -- my agreement with Financial 

Resources was that I would submit an invoice every month. 

First off, I was to -- we based my income on half a point for 

every loan that closed or $500 mlnlmum. It looked like that 

would not be enough if time -- if loans extended beyond their 

due date, which most of them were 12-month loans. So I should 

be getting every 12 months a new loan with a new $500, that 

should work, but not if the loan extended beyond. And I was 

concerned that they would. And I was correct on that. So I 

said I want to be sure. I will set up the company. If I give 

you a bill, I'm going to give you a bill, I'm going to every 

month glve you a bill for what my expenses are, whatever they 

are. If I have to hire three more people to make it work, I 

will submit the bill to you and you will -- I just want to know 

you're going to cover that bill. And he said I will. 

Q. And so basically you billed FRM for the expenses 

for CL and M on a monthly basis? 

A. Usually twice a month, about every two weeks I 

23 would glve him an invoice for what I saw coming for the next 



1 two weeks or what I had due and what was coming, and I would 

2 usually make it something a little bit larger to be sure to 

22 

3 cover unexpected things. So if I thought I was going to need 

4 $12,000, I would submit a bill for 12,500 or 13,000, and then 

5 he would give me an FRM check, as my fee, and those are all 

6 recorded, all the transaction deposits. On occasion, if it 

7 wasn't good for him to send me a check, he -- this is another 

8 story because of SMM Trust was his, he would say write a check 

9 out of SMM for Financial Resources for the fee that you are 

10 owed, and I would do that. 

11 

12 

13 

Q. 

A. 

Q. 

And did you pay yourself a salary out of CL and M? 

Yes, I did. 

What was the salary that you paid yourself? 

14 A. I had an arrangement for a base. I wanted 

15 initially he asked me what I wanted, and I said, well, I want 

16 $100 an hour, an average of 40 hours, and that would be 

17 200,000, but he said he had to think about it. When we got 

18 back together I told him, look, I don't want to put pressure on 

19 you but what I will take, accept, is 4,000 every two weeks, 

20 8,000 a month, which will come out to roughly 100,000, just 

21 under, and you will -- and then I will get a half a point, as a 

22 bonus, if the company has the funds available to pay me, that I 

23 would earn a half a point for that, and that would pretty much 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

23 

make up what I wanted if the business went as he thought. He 

told me he thought it was going to be extremely profitable and 

all that sort of thing. 

Q. Okay. 

A. So my base lncome that you'll see in there is 

4,000, every two weeks, going out and every now and then I 

would take a small bonus. From the amount of bonus 

accumulation, I might take a 3,000 or a 5,000 bonus. I would 

speak to him about it. I would submit that in my invoice and 

then I would pay that out. 

Q. Why don't you show me the next folder. 

MR. HOWARD: The next couple have to do with 

13 Greatland. 

14 A. You had asked for Greatland. Greatland is company. 

15 Greatland Project Development, Incorporated was a company that 

16 I formed, I think, in 2004. I've got the papers here I think. 

17 MR. HOWARD: Here. 

18 

19 

20 

A. Oh, here's the whole folder. 

Q. Let's deal with this folder first. 

look at this. 

Why don't I 

21 A. Okay. I just found those, like, yesterday. I 

22 didn't 

23 Q. Can we agree that this folder contains documents 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

24 

related to Greatland Project Development? 

A. 

Q. 

A. 

exhibit. 

exhibit. 

Q. 

Mm-hmm. 

You have to say yes or no. 

Yes. 

MR. DONCHESS: Why don't we 

Now, before you say anything, 

(Dodge Exnibit 5 was 

marked for identification.) 

mark that as the next 

let us mark the 

Now, the next folder you're showing me also relates 

to Greatland Project Development. 

A. It's all the incorporation documents and the 

documents that never got used but I thought might be useful if 

I died. I created a buy/sell agreement and other things. But 

they're all corporate documents. 

MR. DONCHESS: All right. So we're gOlng to mark 

17 that as the next exhibit. 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

accounts? 

(Dodge Exhibit 6 was 

marked for identification.) 

Now, does the next folder relate to Greatland? 

No. 

Before we leave Greatland, did Greatland have bank 



1 

2 

3 

A. 

Q. 

A. 

No. 

Never had any income? Never had any expenses? 

Oh, it had one expense, the $100 for the annual 

25 

4 operating fee. It never was used for what I was intending to 

5 use it for. 

What did you intend it for? 6 

7 

Q. 

A. I had intended to possibly do some development, and 

8 I would do it in the name of Greatland Development. Because 

9 Scott said that he's got a lot of clients with land, they want 

10 to do developments, would you consider heading up that. And I 

11 said I'll consider it but, you know, I know nothing about it. 

12 So I said I am willing to set up a corporation in case we do. 

13 That never happened. 

14 Q. Okay. All right. What's your next folder? 

15 A. The next folder is Dodge Financial, Incorporated. 

16 And it's all the income tax information that I have on Dodge 

17 Financial, Incorporated going back -- I think you asked since 

18 2005. I found my 2005 lncome tax. And I have my wages for 

19 2006. And then I have a dummy sheet that I create, only one 

20 sheet, for 2006 because it's only my rough draft in order to 

21 determine how much my tax lS gOlng to be so I can send In any 

22 money with my extension. I cannot at this point in time we 

23 don't know if I ever did the 2006 or, by mistake, sent this off 



1 to the IRS. Because I signed it and dated it. 

2 Q. All right. So let me just mark this folder. 

3 A. Yes. 

4 Q. SO we can agree that this folder relates to --

5 A. It's my income tax for Dodge Financial. 

6 Q. This folder relates to Dodge Financial? 

7 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

All right. Let me mark that. 

The rest of them are tax returns. 

Did Dodge Financial have any bank accounts? 

Yes. 

I'll ask you about that as soon as we mark this 

13 folder. 

A. All right. 

(Dodge Exhibit 7 was 

marked for identification.) 

Q. Now, what is your next folder? Is that another 

Dodge Financial folder? 

26 

14 

15 

16 

17 

18 

19 

20 

A. This is the bank accounts since 2005. The bank was 

called  Bank and then it became  Bank. 

21 And it's up to almost to current. I don't know what's happened 

22 to the most recent. I had pulled them out to give information 

23 and I couldn't find the last two months or three months. 



1 Q. 

2 A. 

And these are bank records for Dodge Financial? 

Dodge Financial since  Bank. 

27 

3 Q. Now, is Dodge Financial a company that you owned or 

4 you own? 

5 A. 

6 Q. 

That's because that's In 

Well, let's --

7 A. Dodge Financial is who I own, yes. I started that 

8 company many years ago. Actually, it started with my 

9 apprentice, , so that we could incorporate so that he 

10 would be able to take over the company if I died, and he became 

11 the incorporator, and then I ended buying him out for a token 

12 amount, $1,000 I think. 

13 MR. DONCHESS: So let's mark that folder. 

14 (Dodge Exhibit 8 was 

15 

16 Q. 

marked for identification.) 

In the period of 2005 to 2009, did Dodge Financial 

17 have income or revenue? 

18 A. Dodge Financial was the company that CL and M 

19 contracted to provide management oversight for CL and M. My 

20 goal was to find someone to take over CL and M and I would just 

21 turn it over to them, and Dodge Financial was going to -- it 

22 could have been me, it could have been somebody that would work 

23 for Dodge Financial, and they would run it in that same way, 



1 but I wanted succession. If I died, I wanted somebody to be 

2 able to keep running it and have a seamless operation. So 

28 

3 Dodge Financial was the operating person. So every two weeks 

4 $4,000 was paid from CL and M to Dodge Financial and then Dodge 

5 Financial would pay me a salary. And I've got W-2's and all of 

6 that in my tax stuff. And so you'll see the 4,000 coming into 

7 Dodge Financial, and then you'll see whatever portion of that 

8 gets paid out to Donald Dodge. 

9 Q. Could you show me your next folder? 

10 MR. HOWARD: The next several, Jim, relate to, I 

11 told Deb Notinger about this, the properties that are in 

12 Moultonborough that are in Don's name. It looks like there's a 

13 folder for each one. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. There is. There are three properties. I do not 

know which comes first but I'm going to say  was the 

first property. 

Q. The first property that what? 

A. 

Q. 

A. 

Q. 

A. 

Well, , , you'll hear that name. 

Let me go back. Are these properties you own? 

I bought them out after they were built. 

Do you own them now? 

I do own them, yes. Technically I own them. 

MR. HOWARD: Subject to the mortgages that are on 
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1 them. 

2 A. Subject to the mortgages. The mortgages are bigger 

3 

4 

5 

6 

than the values. 

Q. SO there's a property at ? 

A. Yes, . I have them here, what the 

mortgages are. Like 347,000, I have the tax assessment value 

7 of 291. 

8 Q. And this folder relates to ? 

That's right. 9 A. 

10 

11 

12 

MR. DONCHESS: Why don't we mark that. 

(Dodge Exhibit 9 was 

marked for identification. 

13 Q. And Lane, is it a vacant lot or a lot 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

with 

A. No. It's a house that was built. It's really a 

glorified mobile home the way I see it. It was very poorly 

constructed. It was an experiment between Scott and . 

They built a house, sort of like two mobile homes sitting on 

top of each other. It's a very chintzy house. 

Q. How much is the mortgage on that? Ball park. 

A. 300 and something thousand. 

Q. Who holds the mortgage? 

A. Whatever that company 1S on there. I have to look 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

at it. 

Q. Is it a fair lender or 1S it a more traditional 

mortgage lender? 
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A. No. That's how it -- it was originally built with 

private lender funds and, let's say, for a $200,000 loan from a 

private lender, to , and he built and constructed 

this house. This was supposed to be for a poor person to buy. 

When it was constructed and completed, it was assessed at a 

ridiculous number, 380,000, or some silly thing. Scott asked 

me if I would buy it so that -- because we were paying -- they 

were paying 13, 14 percent interest on it as a private lender 

loan. It was finished but the loan term had come due. And he 

said would you buy the house, that way we can get -- because I 

said I don't know if I have enough credit to buy such a house. 

He said, yes, you do, I've already checked your credit. I said 

all right, sure, I'll buy it. And that would make the interest 

to be 6 percent. And then that would create funds, the excess 

funds, to build  and then , you 

19 know, and so forth. 

20 Q. All right. So the next folder relates to 

21 ? 

22 

23 

A. 

Q. 

Yes. 

Does that property have a mortgage on it? 
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1 A. Yes. 

2 Q. Do you know, approximately, the ball park amount of 

3 that mortgage? 

4 A. They're all in the $300,000 range and the values of 

5 the properties are all a little bit less. I can't tell you. I 

6 can show it to you. All the papers are there. 

7 MR. DONCHESS: Why don't we mark that as the next 

8 exhibit. 

9 (Dodge Exhibit 10 was 

10 marked for identification.) 

11 Q. Now you're showing me a folder that relates to a 

12 third property? 

13 A. Yes. 

14 

15 

16 

Q. 

A. 

Q. 

Which lS at ? 

That's correct. 

Is this the same scenario, you own the property but 

17 there's a mortgage on it that you think exceeds the value? 

18 A. Yes. In fact, I think I have created a summary on 

19 each of these. Yeah. Right here. It's 353,000 with the 

20 mortgage, 348,000. I mean 353 is the assessed value and the 

21 mortgage is 348. So there's one that's got maybe, but I assure 

22 you it's not. 

23 MR. HOWARD: When you say the assessed value, you 



1 mean by the town for tax purposes? 

2 THE WITNESS: Right. But the reality is they're 

3 not selling and I would say it's in the 200,000 real value, 

4 250,000 maybe. 

5 MR. DONCHESS: So let's take a minute and mark 

6 that. 

7 (Dodge Exhibit 11 was 

8 marked for identification.) 

9 Q. Do you recall, approximately, when you purchased 

10 the property at ? 

11 A. I would have to look In the papers. 

12 Q. Can you estimate a year? 

13 A. That's right there. I could give it to you very 

14 quickly. 
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15 Q. All right. So I'm going to show you -- I'm going 

16 to give you back Exhibit 9. If you can tell me, approximately, 

17 when you bought the property, by looking at that, that's what I 

18 would like to know. 

19 

20 '06. 

21 

A. 

Q. 

It would have been probably September, October of 

When did you mortgage that property? 

22 A. I've got it right here, the exact date. It was 

23 October 25, 2006. 
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1 Q. When did you mortgage that property? 

2 A. When I bought it. On that date it was mortgaged. 

3 I applied for a loan. 

4 Q. And in between the date when you acquired a 

5 mortgage of the property, in '06, and the bankruptcy filing In 

6 November of 2009, how did the interest on that mortgage get 

7 paid? 

8 A. It was paid every month because of the excess cash 

9 I was promised that he would give me, and he did, and amount, 

10 every month, to cover the mortgages. Or, in other words, there 

11 was left over funds from the sale of the first house. You 

12 know, when it sold, they had the excess funds, and I think they 

13 put 30,000 into my  personal account. That 

14 account I used strictly for these. And I have some information 

15 on that. 

16 

17 Lane? 

18 

Q. 

A. 

Well, was someone living In this house, 

Yes. Eventually, we found a fellow. We almost had 

19 a couple of buyers. And then we have a guy that was renting 

20 with an option to buy and he's since stopped making payments. 

21 I never did very well on it. And he's still there. 

22 

23 

Q. 

A. 

Who paid the interest on the mortgage? 

I made the payment out of my  Bank account. 
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1 Q. You made what payment? 

2 A. On the mortgage payment. 

3 Q. SO you made it out of your personnel funds? 

4 A. No. Well, you call it my personal funds. I own 

5 the account. But upon the sale of the first property, I, I'm 

6 guessing now, they gave me $30,000 to deposit in there with the 

7 expectation that it would be enough. I said, well, if it's not 

8 enough--

9 

10 what? 

11 

12 

13 

MR. HOWARD: Please be more clear. Enough to do 

THE WITNESS: Make the payments. 

MR. HOWARD: On the next -- on this ? 

THE WITNESS: On  If I ran out of money, 

14 they would supply me the money. Scott would make sure it was 

15 supplied to me. 

16 Q. And when you say when the first property sold, what 

17 are you referring to as the first property? 

18 A. Well, this property, when I bought it, the effect 

19 of that created a profit over the private mortgage. The 

20 private mortgage was 200,000. I borrowed 345,000, or whatever 

21 it was, and the result was that excess cash, they paid off the 

22 private lender and now Scott had those fund to use to build 

23  and  and there was another one that we 



35 

1 sold that was up on -- that was in . And that 

2 produced a group of money that kept it gOlng. So they supplied 

3 me or, whenever I ran low, I would say to Scott, I need money 

4 to pay those mortgages, and I would get a check from  

5  excess fund. 

6 Q. So on , who owned the property before 

7 you bought it? 

8 A. , it would have been . It's 

9 right on the deed. This would be the actual deed. That's a 

10 transfer from , as trustee of the  Trust, to 

11 Donald Dodge. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. You're showing me a deed from Exhibit 9. 

So what happened is that you bought the  

property from ? 

A. Mm-hmm. 

Q. You have to say yes or no. 

A. Yes. 

Q. And at that time there was approximately a 

$200,000 mortgage on it? 

A. 

Q. 

I'm guessing. 

You borrowed 340 or 50 thousand dollars in order to 

22 make the purchase. Is that correct? 

23 A. It might have been smaller than that. It might 
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1 have been -- the total purchase was 357,000. The new loan 

2 amount would be on -- it's one more page in. Well, it looks 

3 like it was 240 to the private lender and then the total amount 

4 that came from the loan, I believe the new loan was 359,000. 

5 Q. All right. So you bought the property and at that 

6 time you borrowed $359,000? 

7 

8 

A. 

Q. 

Yes. 

Can you say, from looking at that, from whom you 

9 borrowed the money? 

10 A. They had a funny name. First Magnus Financial 

11 Corporation. 

12 Q. 

13 Correct? 

14 

15 

A. 

Q. 

And you borrowed 350 something thousand dollars. 

Yes. 

And the excess, the difference between the amount 

16 of the loan that was paid off and the amount of this new loan 

17 went where? 

18 A. It went to  and he established an 

19 account. I guess it was at Citizens. I'm not sure where it 

20 was. That the funds from there, he and Scott -- I don't think 

21  even understands as much as I understand. 

22 MR. HOWARD: Just tell him what happened. 

23 A. But they would give me -- that's the --



1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Q. 

So  got the excess funds? 

That's right. 

But they gave you money 

To make payments. 

wait. Wait until I finish the question. 

6 They, Farah and , gave you enough money to 

7 hold ln your personal account to make the payments? 

Yes. 

And did that money ever run out? 
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8 

9 

10 

A. 

Q. 

A. I'm sure it did because I asked, probably within a 

11 year or so, I would start asking for funds for it, but by that 

12 time I think the other house had sold, so there was more money 

13 in that account. It went down past -- I kept, tried to keep 

14 track of it. 

15 Q. 

16 described, 

17 

18 

19 

20 

21 ? 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Let me ask you about how the second. So you've 

I think, the first transaction. 

Yes. 

And I think you understand it. 

Mm-hmm. 

Now, the second transaction was at  

I think. 

And what happened there? Was it a similar 
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1 transaction, you bought a property for an amount greater than 

2 the existing mortgage? 

3 A. Yes. Because it was built with private money. 

4 MR. HOWARD: Would you mind handing me the 

5 folder? 

6 THE WITNESS: Yes. If I have the folder, I can 

7 come close to telling you the amount. 

8 MR. HOWARD: I'm going to look at the folder. You 

9 answer his question as best you can. 

10 

11 you? 

12 

Q. 

A. 

So at , who was the owner before 

That one could have been owned by the church. 

13 Center Harbor Christian Church may have been the technical 

14 owner. In fact, I know it was because it was Center Harbor 

15 Christian Church that owned the. And by the way, I think 26 

16 was built after the -- I'll say . So 13 was 

17 built next but so was -- 26 was being built at the same time. 

18 It was like two houses going up at the same time except 13 got 

19 built first. When it got finished, we did find a buyer for 

20 that and that closed and then it created, again, some more 

21 funds. 

22 Q. Were you involved as an owner or anything else In 

23 13 Colonial Drive? 
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1 A. I tried as little as possible to be involved. 

2 MR. HOWARD: Just whether you were or you weren't. 

3 A. I looked at it twice. I was considering moving 

4 there. 

5 Q. Did you ever own it? 

6 A. I own it. 

7 Q.  

8 A. I bought it from Center Harbor Christian Church, 

9 the same way as I bought  

10 Q. But in this case, that lS , the 

11 house was sold to someone else? 

12 A. Eventually, yes, within a short. Maybe eight 

13 months, nine months. Maybe it was a year. I'm not sure how 

14 long it was from the time it was finished to the time the sale 

15 happened. I know it was cold. 

16 Q. Did you make a profit on that sale? 

17 A. They made -- Center Harbor may have made a profit. 

18 It may have even had a loss. I don't know. 

19 

20 

MR. HOWARD: On which house? 

THE WITNESS: On the 13. I'm not sure. Because I 

21 know they discounted it. It got negotiated two or three times, 

22 it went back and forth, and eventually they made a deal. And 

23 they asked me to come in and sign papers and I went in and 



1 signed papers. 

2 Q. So you neither made nor lost money on the 

3  transaction. Is that correct? 

4 

5 

6 

7 

8 

9 

10 

A. No. That is correct. 

Q. All right. Now, on --

A. Oh, I think I lost money but I know I didn't 

any money. But I probably didn't lose any of my money. 

know, it was the money in the pool. 

Q. 

A. 

What pool? 

I couldn't in this case it would have been 
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make 

You 

11 Center Harbor Christian Church that would have possibly, they 

12 would have made some money when I financed and bought it. And 

13 then when it was sold, it may have sold for less than the 

14 mortgage. 

15 Q. 

16 property? 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

All right. Now,  you bought that 

Yes. 

In a similar fashion that you bought ? 

And  yes, I did. 

And did you pay more than the amount of the 

21 existing loan on ? 

22 A. Yes. Because the value, the value on all the 

23 properties went way up when he was building them. The loan was 
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1 a construction loan, so that was substantially lower than what 

2 the value of the property was going to be, so the financing 

3 value was higher. 

4 Q. So did you borrow money to purchase  

5  

6 A. I did. 

7 Q. Do you recall how much? 

8 A. No. But I can tell you. Oh, 13, no, I don't. 

9 Q. SO whatever one. 26? 

10 A. 26, I can tell you. The new loan amount was -- it 

11 was two loans, the first and a second, was 56,000 and 31,000. 

12 

13 A. 

14 mortgage. 

15 Q. 

16 purchase of 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

MR. HOWARD: 256. 

I'm sorry. 256,000. And 31,322.91 was the second 

And you borrowed those funds in order to make the 

Purchase it. 

-- of the property? 

And the payoff. 

And were those funds used to build a house, those 

21 borrowed funds? 

22 A. No. The house had already been built by the 

23 construction loan, the private lender, and then we were paying 
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1 off the private lender. The private lender was being paid 

2 14 percent per month. The reason they asked me to do it is I 

3 

4 

5 

6 

7 

8 

9 

10 

11 

would qualify for a 6 percent loan, 7 percent loan, something 

to the effect it would be a substantial savings in cost to 

them. 

Q. Who is them? 

A. I guess, in this case, it would be Center Harbor 

Christian Church and Scott. 

Q. SO you bought the property? 

A. 

Q. 

Yes. 

You borrowed the funds that you've just spoken 

12 about in order to do so? 

13 A. I borrowed the funds, right, to purchase the 

14 property from the church because that was built, it was a built 

15 house. 

16 Q. How much did you pay for it? 

17 A. And I paid, a total contract prlce was 320,000. 

18 Q. How much did you borrow? 

19 A. And I borrowed -- contract price of 325. I 

20 borrowed -- total paid by the borrower was 287,322.91. 

21 Q. So there were no excess funds generated by this 

22 transaction? 

23 A. No. There was just the -- the reason they would 
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1 

2 

3 

4 

5 

6 

7 

want it was the monthly payment, instead of 14 percent, it was 

reduced to whatever the payment was, 7 percent. 

Q. Who lent you the money? 

A. GMAC lent me the 31,000. And on the other 

lender 

MR. HOWARD: It was just the opposite, wasn't it? 

Turn back to the first page. This one is American Home 

8 Mortgage. 

9 THE WITNESS: No. American Home Mortgage lS the 

10 one that has the big loan. 

11 MR. HOWARD: Okay. 

12 A. It's down here. 

13 Q. All right. 

14 A. ASC. American Servicing Company. 

15 Q. Who has been paying the mortgage payments Slnce you 

16 purchased the property? 

17 A. I have. 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Personally? 

Out of that account. 

The $30,000 account? 

Yes, we'll call it 30,000. 

And that's been replenished by Farah and ? 

Farah, . And I don't know what, if the church 
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1 had any funds or whatever. I have no idea. 

2 Q. How long have you owned the property at  

  

4 

5 

6 

A. 

Q. 

A. 

26? 

Is that the one we're talking about right now? 

Yes. Yes. 18th of December 2006 was the 26 

7 Colonial Drive. 

8 

9 

10 

Q. 

A. 

Q. 

Do you still own it? 

Yes. 

Okay. And has anybody tried to foreclose? Have 

11 any payments been made since November? 

12 A. Not since November. I may have made the November 

13 payment. 

14 Q. And the third property that we're talking about is 

15 what, 10 Cook Lane? 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 transaction? 

21 A. 

22 Q. 

23 

, yes. 

And you borrowed money to purchase ? 

Yes. 

And were there excess funds generated by that 

I have to look at it. 

Okay. 

MR. HOWARD: It's the second folder down there I 



1 believe. 

2 

3 

45 

THE WITNESS: Yes. 

MR. HOWARD: Is that the closing statement? That's 

4 the lnsurance. 

5 THE WITNESS: No. That's the lnsurance. What date 

6 was that? February of '07? 

7 MR. HOWARD: '08. 

8 THE WITNESS: No. 

9 MR. HOWARD: '07. 

10 THE WITNESS: It was February 5th of '07. 

11 MR. HOWARD: Let's make sure. So the deed is 

12 February 5 of '07? 

13 THE WITNESS: Yes. 

14 MR. HOWARD: I'm not seeing the closing statement 

15 but I may have missed it. 

16 THE WITNESS: I didn't put these ln order. I just, 

17 every time I found a piece of paper. 

18 Q. SO can you tell how much you purchased that for? 

19 A. 395,000. 

20 Q. How much did you borrow? 

21 A. 355,500. 

22 Q. Who paid the difference between the loan of 355 and 

23 the purchase price of 390? 



46 

41,552.04. 

Did you pay that? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A. 

Q. 

A. What did we payoff? Okay. The payoff, yes, that 

10 

11 

12 

13 

14 

was, it came out of there, I guess, because the payoff was only 

$205,438. 

Q. Who was the payoff to? 

A. Oh,  Trust. 

Q. When did that or -- and you gave me the date? 

MR. HOWARD: February 5 of 2007. 

A. Yes. 

Q. Who did you buy the property from? 

A.  --  Trust. . 

Q. Do you know what happened to the difference between 

the payoff to the  Trust and the amount of the money you 

15 borrowed? 

16 A. I don't know what happened to all of it. I know 

17 that a portion of it went into an account, got into the 

18 accounting that I kept track of. Because every month when I 

19 pullout from it, I would say I need a check for this amount 

20 that it reduced that amount, and Scott got me a check. 

21 Q. Why was Farah paying interest on properties that 

22 you owned? 

23 A. Because he, he and , for instance, had some 
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1 kind of handshake partnership deal where they would, Scott 

2 would find a financing through a private lender,  would go 

3 out and build the thing in his name and then, when it was 

4 built, they would sell it and then they would share the profit 

5 In some way. You would have to talk to and Scott. I 

6 don't know what it was. All I know is that  would never 

7 have done this on his own and Scott had the intelligence to do 

8 it. 

9 

10 

Q. 

A. 

Why not? 

He wouldn't know how. Just as I wouldn't have set 

11 up a servicing company for mortgages if Scott didn't -- he 

12 would have been servicing his own loans for years. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. All right. So let's look at your next folder. 

MR. HOWARD: I believe the subpoena asked for the 

personal bank records. So there are two folders,  Bank 

and  Bank. 

Q. SO there's one Citizens Bank folder and one Laconia 

Bank folder? 

A. Yes. This lS the  account that I wrote out 

all the checks. 

A. 

MR. DONCHESS: Let's mark that as the next exhibit. 

That account I considered to be --

MR. DONCHESS: Wait. Let's mark it. 



1 

2 

3 Q. 

(Dodge Exhibit 12 was 

marked for identification.) 

All right. Let's stay with Exhibit 12 for a 

48 

4 minute. 

5 

6 

7 

8 

9 

10 

A. Okay. 

Q. Exhibit 12 is a record of the  Bank account 

where the interest, the money was held to pay the interest on 

the three transactions,   and 

10 Cook Lane. Correct? 

A. Yes. And, also, I think 13 Colonial Drive was In 

11 part, in the early, you'll see some stage where I made payments 

12 on that for a time until it sold. 

13 

14 

15 

16 

17 

18 

Q. Does this account at  have any money in it 

now? 

A. If you look on the back page, the last page, they 

said they had a freeze on it. Everything got frozen. So there 

was $2,758 in there; however, they're charging me $125. Now I 

think there's nothing. But maybe there is some. They keep 

19 saying that it's zero. 

20 Q. All right. Now, the next folder is of a bank 

21 account in what bank? 

22 A.  Bank. This has been my account 

23 forever. I was with -- I mean I just took the 2005 forward. 



1 

2 

3 

4 

5 

6 

Q. 

A. 

Q. 

7 money in it? 

Is this your personal account? 

It's my personal account. It's my DBA account. 

MR. DONCHESS: Let's mark that. 

(Dodge Exhibit 13 was 

marked for identification.) 

Does the  Bank account have any 

8 A. Yes. They've frozen my pension that I've been 
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9 trying to get forever. It finally came in just after you froze 

10 it. Which I didn't know. I didn't know all this had happened. 

11 So they got my, my pension funds added to 6,000. There's about 

12 9,000 or 8,000 or so in there that was frozen. 

13 

14 

Q. 

A. 

And you're saying 

They bounced a bunch of checks. 

15 Q. You're saying part of that is pension money? 

16 A. Yes. It's my pension. And I was hoping that when 

17 I get to talk to you folks, to somebody, I didn't know who to 

18 talk to to see if I can get my pension released. Because it's 

19 my understanding that my pension, I had applied two years ago 

20 for my pension from John Hancock. It's $147 a month. It's not 

21 a huge amount of money. And when you're making a decent 

22 income, it doesn't bother you that much. But I would send a 

23 letter about twice a year saying, please, will you tell me how 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

to get my pension. I'm past 65. I would like to get it. 

Finally, I made a call and I got a guy and he said he would 

make sure it happened, and I just forgot about it. He said, 

What's your bank account? I gave him my bank account. On 

November 25, my back payments of $147, since the two years, 

this $3,000 comes in, plus a couple, a portion of a partial 

payment, plus, and it's all taken from me. 

Q. SO these are payments from your pension? 

50 

A. They're payments from my pension to me and I 

couldn't get them. And I said, you know, I don't have any 

money to spend. I'm having to live off credit cards. I called 

Mark and he said I think you're going to have to talk to the 

Bankruptcy Court or somebody, whoever has got control over 

that. 

Q. Okay. And what folder is next? 

THE WITNESS: I've lost weight because of it, too. 

17 This used to be tight. 

18 MR. DONCHESS: Good. 

19 MR. HOWARD: This is your tax information. 

20 A. Yes. This is my personal tax information. This lS 

21 my social security. 

22 Q. SO let's just stop there. The folder you're 

23 showing me has personal tax information? 
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2 

A. 
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Right. 

MR. DONCHESS: Can we mark that as the next folder, 

3 the next exhibit, please? 

4 (Dodge Exhibit 14 was 

5 

6 

7 

8 

9 

10 

11 

12 

marked for identification.) 

Q. What's your next folder? 

MR. HOWARD: I don't think it's relevant but go 

ahead and tell him. 

A. It's just part of myoId business of helping people 

with different problems. This was a gal who died and there was 

no money and nobody would help solve the problem. It was an 

old shack up 1n Conway. And so I helped put together papers 

13 for the Probate Court. 

14 Q. All right. So let's not bother marking that. What 

15 1S your next folder? 

16 

17 

18 

19 

A. 

Q. 

A. 

MR. HOWARD: SMM. 

Yes. 

This next folder relates to the SMM Realty Trust? 

SMM, this is the bank account information from 

20 Citizens Bank. 

21 

22 

23 

A. 

MR. DONCHESS: Okay. Let's mark this. 

And Dodge Financial is the trustee. 

MR. DONCHESS: Let's mark this folder. 



1 

2 

3 

4 Trust? 

Q. 

(Dodge Exhibit 15 was 

marked for identification.) 

Now, on Exhibit 15, what is the SMM 2007 Realty 
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5 A. It was a trust that Scott created for his wife and 

6 children. SMM stands for Susan,  and . Or Susan, 

7 , and  

8 Q. And were you the trustee of that trust? 

9 A. And he asked me to be the trustee of it. It was, 

10 initially, gOlng to be done for estate planning purposes. 

11 Q. Does the SMM Realty Trust have assets? 

12 A. I don't know. Honestly, I just don't know. I know 

13 that there was mortgages that were purchased from his funds 

14 that were payable to SMM. So, yes, there should be some assets 

15 in there. And then there was mortgages in which SMM became the 

16 borrower of funds. So every month I would get in $60,000 from 

17 all the payments, maybe more. 

18 

19 

Q. 

A. 

From SMM? 

The money that would come to SMM, from borrowers 

20 making payments to SMM, as a lender. I would say maybe closer 

21 to 70,000. It would be 60 to $70,000 that would come in every 

22 month. And then I would have to turn around, because SMM had 

23 borrowed money, probably to buy -- to lend -- I don't know what 
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1 the reason was. SMM was also a borrower. And I would have to 

2 payout usually a little tiny bit less than what came in. But 

3 near the end, the very end, the amount going out was even 

4 greater. 

5 Q. And do you have anywhere a list of the mortgages 

6 that were held by SMM? 

7 A. You can tell possibly -- I'm just trying to think 

8 if this has the borrower. 

9 

10 A. 

MR. HOWARD: Was SMM a lender? 

This is the K-l's. I know that if  were still 

11 allowed to run the books she would be able to get everything. 

12 I don't even know how to do it on her software, which is a 

13 different software. In there she could produce all the 

14 borrowers for any entity and all the lenders from any entity so 

15 I could get a list. It's in that software that somebody has. 

16 

17 

18 

19 

20 

21 

22 

23 

any --

those 

MR. HOWARD: Jim, your question was are there 

is SMM Trust the lender on any of these? 

Q. Well, my question was do you have a list of --

A. I don't have it in my possession. 

Q. -- the mortgages held where SMM is the lender of 

mortgages? 

MR. HOWARD: A discrete list? 

MR. DONCHESS: That's my first question, a discrete 
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1 list, yes. 

2 

3 

A. 

Q. 

I don't have I mean I might be able to find --

Can you find it on this next folder that you're 

4 looking at? 

5 MR. HOWARD: I'm going through it right now. If 

6 you want to, if you have other questions to move on to, I'll 

7 see if I can find where SMM is listed. I can't say that I've 

8 ever seen it, but I will look. 

9 A. This is over there. 

10 Q. All right. So you're just looking at documents In 

11 the next folder. Right? 

12 

13 

14 

A. 

A. 

15 information. 

16 

17 

Yes. 

MR. DONCHESS: Why don't we mark that folder. 

It would be trusts. It's trust, lender trust 

MR. DONCHESS: Why don't we mark this folder. 

MR. HOWARD: Go ahead and take that and I'll put 

18 these back in this. 

19 A. That one has to do with K-l's that go out and the 

20 other one is through the trustee. 

21 MR. DONCHESS: Why don't we mark this. 

22 (Dodge Exhibit 16 was 

23 marked for identification.) 



1 Q. All right. So you've given me a folder, which 

2 we've now marked as Exhibit 16, with a bunch of lists of the 

3 trusts In it. Correct? 
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4 A. And the K-l information that the trust gave out to 

5 lenders. It's really lender information, not much to do with 

6 borrowing. 

7 Q. In terms of the mortgages on which SMM owed money, 

8 do you have any list of those mortgages? 

9 A. I don't have them. It's in that software. 

10 Q. What's your next folder? 

11 MR. HOWARD: This is the line of credit. 

12 A. Yes. You had asked me to bring in information on 

13 the line of credit. 

14 

15 

Q. 

A. 

Right. 

And this is my list. I went through and this is 

16 every transaction, every time a note in series was issued, this 

17 is the date it went, and the amount, all the way through till 

18 the end. 

19 

20 

Q. 

A. 

And this has to do with the line of credit from? 

From CL and M to Financial Resources. And these 

21 are all the transactions. And these are the exact transactions 

22 that I have in my records. 

23 Q. And you're showing me a page that --



1 

2 

A. 

Q. 

Summarizes. 

ends with a total figure of 20,348,000. Is 

3 that correct? 

4 

5 

A. 

Q. 

Yes. 

And you're saying that each one of these entries 

6 represents a transaction in which CL and M transferred funds 

7 into FRM. Right? 
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8 A. Yes. Yes. Or paid something on behalf of FRM. It 

9 may not have gone directly. It may have gone to a bank. It 

10 may have gone to a disgruntled client who was settling for 

11 something. I mean I have no idea what, where it went. I, most 

12 likely, would have issued the check as a Wlre transfer or might 

13 have cut a check or might have done what's called and interbank 

14 transfer, whatever it was. I made a log of it on a scribble 

15 piece of paper. 

16 Q. SO this sheet reprepents loans, in essence, from --

17 A. Yes. From CL and M. 

18 Q. wait until I finish the question. 

19 A. Yes. 

20 Q. This sheet represents, roughly, $20 million of 

21 loans from CL and M to FRM. Correct? 

22 

23 

A. 

Q. 

That is correct. 

Why would -- why did you, representing CL and M, 
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agree to loan FRM over $20 million? 

A. I don't know if I have the whole written thing or I 

can just go ahead and tell you. 

MR. HOWARD: Just tell him. 

A. All right. I need some more water. My voice. 

MR. DONCHESS: Why don't we take a bathroom break. 

(Recess taken.) 

Q. (by Mr. Donchess) I think the pending question was 

why would you have lent FRM over $20 million? 

A. I had no intentions to. I'll start off with that. 

Q. What do you mean? 

A. I never intended to lend FRM $20 million. 

Q. But you did? 

14 A. Oh, I know. And it is the stupidest, dumbest thing 

15 that anybody could ever do. 

16 But going back to how it carne about, when we, after 

17 a year of trying to find companies to take over servicing, and 

18 we couldn't find anybody that would be a match, they either 

19 charged too much or they didn't have the ability to do a 

20 serVlce for a small company, it was agreed I would agree that I 

21 would set up CL and M. I got through all the pieces that I 

22 could go through, got it incorporated, or was about to get it 

23 incorporated, but my concern on the whole thing was how was I 
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1 gOlng to get paid to be able to support the staff that I needed 

2 to do a servicing. I did not want a nightmare, to be creating 

3 a nightmare and getting involved with a nightmare. I had 

4 contacted Citizens Bank. They offered a had a program, 

5 called a Sweep Account, where if you set up this sweep 

6 arrangement, they would take the money out of your account on a 

7 daily basis, and it would earn some interest, and then whenever 

8 you called for the money, they would put it back, when you 

9 wrote a check they would make it good. 

10 At the same time that I was looking at that -- and 

11 it was a reasonable thing to do, and I did it. I signed the 

12 contract. -- Scott was calling, was talking with lenders who 

13 did not want to lend on mortgages. And a couple of them, Scott 

14 said, well, how would you like to set up a line of credit so 

15 that I can do short-term closings, and you'll make a plece on 

16 every, you know, some amount on every loan. And there was two 

17 lenders that wanted to do it. One, in particular, wanted to do 

18 it but his fees were way, way too high, and I said, Scott, I 

19 think that's ridiculous. But he had so many loan opportunities 

20 comlng in 

21 

22 

Q. 

A. 

Who lS he? 

Scott. That he needed to -- he could lose them if 

23 he wasn't able to fund them. They were shotgunning their 
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1 requests, their loan requests, allover the place and he would 

2 lose some of the better credit people. People that had better 

3 credit would often go with someone else because he couldn't 

4 close fast enough. So this is my brilliant, 30 years of 

5 business background comlng into play. I came up with the idea, 

6 well, CL and M is going to be sitting on construction funds for 

7 as long as a year, I don't want it out a year, but if you're 

8 looking at doing a closing, why can't I set up a line of credit 

9 with you that you would then pay me, you know, 10 percent 

10 interest, if you're earnlng 14, whatever it is, for the time 

11 that it's out. And he said that makes sense. And I said, now, 

12 I want to be sure that this still doesn't -- if I'm able to 

13 make enough on the interest to cover my debt, I'm happy, but I 

14 still want to be sure you're going to guarantee that I will 

15 have the monthly bills covered every month, if there isn't 

16 enough in the account, that Scott would honor my invoice even 

17 if it wasn't justified. 

18 Q. SO are you telling me that you -- did CL and M lend 

19 FRM over $20 million in the expectation that FRM would pay 

20 interest on that amount? 

21 A. Yes. But it was never expected to be $20 million. 

22 We first set it for $4 million as the ceiling. Because we 

23 figured how many loans could he possibly close in a 12-month 
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1 period and then be paylng it back, what could the maximum be. 

2 I figured about $4 million was the max. 

3 Q. Where did CL and M get the funds to lend 

4 $20 million to FRM? 

5 A. I didn't agaln, $20 million was never any kind 

6 of a plan, and there was never $20 million in CL and M. 

7 Q. That wasn't my question. Let's make it $4 million. 

8 Where did CL and M get the funds to loan FRM the first 

9 $4 million? 

10 A. The same funds that the bank was going to take. If 

11 I didn't, if I didn't write a check out of the account, they 

12 would, every day, sweep out my account over and pay me interest 

13 for one, two, three, four, five, how many days until I was 

14 calling for it back. Exactly those same funds, which was the 

15 lender client money, who sent it in, of which we would do the 

16 closing. Let's say we got $300,000 in from a lender and the 

17 closing only required $50,000 or $150,000, the balance of the 

18 funds to be used for the construction would sit in CL and M 

19 depending on how fast the borrower worked on his project. 

20 MR. HOWARD: In the servicing account? 

21 THE WITNESS: In the servicing account. 

22 Q. All right. So you're saying that the money that 

23 CL and M loaned to FRM came from the funds of investors ln 
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1 CL and M. Correct? 

2 MR. HOWARD: The investors are in the individual 

3 projects. 

4 MR. DONCHESS: Wait. No. Wait. I ask a question 

5 and the lawyer answered it? 

6 

7 

A. I guess I'm not understanding what you're saylng. 

MR. HOWARD: I don't want you to be confused about 

8 where things are. 

9 

10 A. 

MR. DONCHESS: I want his answer. 

Yes. I want to hear what you said though. I 

11 couldn't follow you. 

12 MR. HOWARD: If the assumption in your question is 

13 wrong, I don't want him to be trapped in something and you end 

14 up with inaccurate information that you can't do anything with. 

15 I was, actually, trying to be helpful. If you would like me 

16 just to be quiet and you can walk away with inaccuracies that 

17 aren't helpful to you, fine, I'll do. 

18 MR. DONCHESS: Well, of course we're doing this 

19 under kind of an unusual procedure; but in a deposition, which 

20 I know he's not under oath, but we're basically following that 

21 approach, 

22 MR. HOWARD: And I would do the same In a 

23 deposition. If I know that your assumption is inaccurate, not 



1 through any fault of yours, I don't want him missing that 

2 lnaccuracy and giving a wrong answer. I'm trying to be 

3 helpful. 

4 MR. DONCHESS: Well, if we were in a deposition, 

5 you're not allowed to answer for the witness. 

6 MR. HOWARD: I wasn't answering for him. 
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7 MR. DONCHESS: Or allowed to tell him what to say. 

8 You're allowed to object. 

9 MR. HOWARD: I wasn't doing either one. I was 

10 correcting a false assumption that was in your question. 

11 Q. All right. Well, my question lS this: Based on 

12 what you told me, it's my understanding that you were using the 

13 funds from investors in CL and M to lend money to FRM. Fair to 

14 say? 

15 

16 

17 

A. 

Q. 

A. 

Well, there's no investors in CL and M. 

Okay. Well, whose money were you lending? 

The lenders funds that were being held, that came 

18 into CL and M, whatever wasn't dispersed for the initial 

19 closing or whatever costs that went out of the initial closing 

20 would go into CL and M's account and sit their until there was 

21 a call from the borrower. The lender had lent those funds to 

22 the borrower but the borrower can't have them until he performs 

23 construction or whatever it is that he has to perform. He has 
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1 to show evidence that he had the plumbing done and then we 

2 would issue a check to the plumber. He had to show evidence 

3 that an electrician had done work and we would issue a check to 

4 the electrician. 

5 Q. But these were funds from people that you call 

6 lenders, and I'm calling investors, who had sent funds payable 

7 to CL and m. Correct? 

8 A. They had sent the funds, initially, to be able to 

9 own that mortgage, into CL and M, which was a servicing 

10 company, and from that then we dispersed out what was necessary 

11 for the closing and now they have a mortgage. The closing has 

12 occurred, they have a mortgage on that property for that total 

13 amount of funds securing that property, and the balance of the 

14 funds that are going to help build that project are in CL 

15 and M, sitting in that account. 

16 Q. SO you're loaning the lenders funds from CL and M 

17 over to FRM. Correct? 

18 A. And to the bank. 

19 Q. What bank? 

20 A. Citizens Bank. 

21 Q. You were lending money to Citizens Bank? 

22 A. Citizens Bank had set up a Sweep Account. They had 

23 come in and proposed it. And I said so this lS a way that we 
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1 can generate income, is from, and that can then reduce the 

2 amount of fees that we have to charge, and you're going to call 

3 for it, and when we came for it it comes back. They said yes. 

4 

5 

Q. 

A. 

You were loaning money to Citizens Bank? 

Citizens Bank. I don't know what branch it was or 

6 any of that. But Citizens Bank has a Sweep Account for 

7 business accounts for that purpose. 

8 

9 

Q. 

A. 

Did they sign promissory notes and things to you? 

No. We signed an agreement that they would draw it 

10 out as it was available and then they would put it back as it 

11 was needed. It's a very complicated agreement. I've tried 

12 reading it. I gave up on it. 

13 Q. Who are the parties to that agreement? 

14 A. Citizens Bank, CL and M. 

15 Q. All right. Well, let me ask you, for a minute, 

16 about the funds that came to CL and M. The investors or 

17 lenders sent funds to CL and M. Correct? 

18 A. Mm-hmm. 

19 Q. Correct? 

20 A. Yes. 

21 Q. Is that a yes? 

22 A. Yes. 

23 Q. And if an investor or lender sent funds with the 
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1 intention of investing in a particular mortgage and that, the 

2 loan was a construction loan, it's my understanding that there 

3 was no segregated account kept --

4 MR. HOWARD: Let him finish. 

5 

6 say? 

7 

Q. 

A. 

-- for that lender or investors' funds. Fair to 

Well, I don't think that that's totally true 

8 because we maintained a record of that. The software that was 

9 out in the main part of 

10 Q. I wasn't asking about that. I was asking for an 

11 account. 

12 When an investor or a lender sent in 300,000, I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

want a loan on Project X, -

A. Right. 

Q. -- but all those funds weren't advanced 

irrmediately, --

A. 

Q. 

A. 

Q. 

A. 

Q. 

Right. 

-- was there a separate bank account kept -

No. 

-- for that lender's funds? 

No, there was not. 

Were those lender's funds segregated in a separate 

23 escrow account so to be held until those funds were needed for 
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1 the loan? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. 

Q. 

No. 

Now, many of these loans were set up as and to 

go back, when these investors or lenders sent money to C1 and M 

with the intent of lending on a specific project, all of the 

money just went into one of the two accounts that you've 

described. Right? 

A. Right. 

Q. The accounts where you went back and forth and used 

one account for three months and then used one account for 

another? 

A. That's right. 

13 Q. Many of the loans were loans in which there was 

14 so-called prepaid interest? 

15 A. Mm-hmm. 

16 

17 

18 

Q. 

A. 

Q. 

Correct? 

Yes. 

In other words, the borrower agreed that the lender 

19 would hold and disperse interest over a period of a year or two 

20 years depending on the terms of the loan. Correct? 

21 A. It was agreed that the loan that was taken by the 

22 borrower would include a certain amount of funds for making the 

23 payments over the next 12 months. The money, it wasn't really 
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1 the lender holding it. It was the borrower, you could say, has 

2 the funds now to make his payments and C1 and M was going to 

3 hold those funds for the purpose of paying the borrower's 

4 payment to the lender each month for that 12 months, six 

5 months, whatever the period of the hold was, whatever the 

6 amount. 

7 

8 

9 

Q. 

A. 

Q. 

But the borrower didn't get this money? 

No. 

So if the loan were $100,000 if there were 

10 14 percent of prepaid interest for a year, that was $14,000. 

11 Correct? 

12 

13 

A. 

Q. 

Yes. 

And so in that example, the $14,000 would be 

14 withheld from the borrower by C1 and M? 

15 A. That's correct. 

16 Q. And the purpose of that withholding was supposedly 

17 so that C1 and M would reserve funds and pay the borrower's 

18 interest for the period of one year. Correct? 

19 A. That's right, yes. 

20 Q. When a loan was made with a prepaid interest 

21 arrangement, did C1 and M keep a separate account where it 

22 reserved the prepaid interest that was intended to pay the 

23 interest on a particular loan for a particular period of time? 



No. 

That just went into the general account? 

That is correct. 
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1 

2 

3 

4 

A. 

Q. 

A. 

Q. And it was these in fact, this prepaid interest 

5 was being lent from CL and M to FRM over a long period of time. 

6 Correct? 

7 A. Not necessarily. I cannot tell you that if a 

8 person's funds came ln, if he sent in $300,000, we paid out 

9 $150,000 at closing and there's 150,000 left, 50 of it is 

10 earmarked for payments, 100 for construction, if that were the 

11 scenario, there's no way that I was turning around and lending 

12 out that 50,000 or that 100,000 or what have you for any 

13 purpose. The money came into the account, I gave a slip of 

14 paper to Diane so she would record the $300,000 into the 

15 account, and then she would segregate and keep track of --

16 whenever a payment went out to the lender, it was subtracted 

17 from the lender's funds. Whenever a payment went out to a 

18 construction piece, that was on the journal. So every month 

19 there was a journal showing exactly what was happening to that 

20 credit that came into the system. 

21 Q. Well, when an investor or lender sent money with 

22 the purpose of making a particular construction loan, you're 

23 saying that, in a construction loan scenario, all of the funds 



1 are not advanced on the date the loan closes. Correct? 

2 A. And or a prepay interest loan. 

3 Q. Correct? Is that correct or not correct? 

4 A. Yes. Correct. 

5 Q. And so an example you gave 1S a $300,000 

6 construction loan, maybe 150,000 is advanced at closing. 

7 Correct? 

It could be. 

And it could be less? 

It could be less. 
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8 

9 

10 

11 

A. 

Q. 

A. 

Q. And in that situation, that example where $300,000 

12 was sent by a lender or an investor where a loan was made for, 

13 documented for $300,000 but only a 100 or $150,000 was advanced 

14 at closing, did CL and M create a separate account or 

15 segregated escrow account to hold that borrower's funds that 

16 had not been advanced at closing? 

17 A. No. 

18 Q. It was all co-mingled with the other money? 

19 A. It was all in the servicing account. 

20 Q. Co-mingled with the funds of all the investors? 

21 A. All the investors. Whatever the funds that were 

22 left over went into that account and then the accounting for 

23 the portion that belonged to each portion was done in the main 
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5 

6 

7 

8 

9 

10 

11 

12 

13 
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software of CL and M that triggered all the payments or paid 

all the payments, recorded all the monies coming in, and so 

that every person would have an idea as to what the amount that 

their loan was, how much was the payments they were recelvlng, 

how much was going out of the construction account, how much 

was going out of the premium account. 

Q. Where was CL and M getting the money to loan FRM 

where did CL and M get the money to loan FRM $20 million? 

MR. HOWARD: Well, he has answered it a couple of 

different times, but you can go ahead and explain. 

A. Again, I didn't even know it that was $20 million. 

And if it was any amount of money --

MR. HOWARD: The question, Don, lS what is the 

14 source of the funds. 

15 A. It's all, whatever the funds were in that servicing 

16 account would be, from that account, would be where the Sweep 

17 Account occurred, sweep actions occurred, and where I issued 

18 checks, supposedly for short-term checks, to Financial 

19 Resources to be replaced, paid back, and I kept a list of each 

20 one. 

21 

22 

23 

Q. 

A. 

Q. 

So that's where the $20 million came from? 

Out of that account. 

And this is the account that the funds from lenders 
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1 or investors had been co-mingled with the funds from all of the 

2 investors and lenders. Correct? 

3 A. All the lenders funds went into a servicing account 

4 and that's -- whatever wasn't paid out was still in that 

5 account. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

didn't 

Q. And that's where you made the loans from? 

A. And that's where it all would have been done from. 

Q. What's your next folder? 

We were talking about the line of credit. Oh, we 

mark that yet. 

Q. 

MR. DONCHESS: Can we mark the line of credit? 

(Dodge Exhibit 17 was 

marked for identification.) 

(Discussion off the record.) 

(by Mr. Donchess) Let's do this on the record. 

16 Are you saying that you're looking at a folder now that wasn't 

17 intended to be part of the production? 

18 MR. HOWARD: It's not a folder that is responslve 

19 to the subpoena. 

20 

21 

22 

23 

Q. 

MR. DONCHESS: So why don't you pull that out. 

MR. HOWARD: I have. 

Is that your last folder or? 

MR. HOWARD: One other. That's an e-mail to me. 
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1 That's Scott's life insurance. 

2 THE WITNESS: Yes. This lS also an e-mail asking 

3 about--

4 MR. HOWARD: Right. Those are e-mails to me. 

5 MR. DONCHESS: Now you're pulling out some 

6 attorney/client communications? 

7 MR. HOWARD: Yes. Go ahead and tell him what. 

8 This was not in the folder but it was right behind it. I 

9 assume it's related. 

10 A. Yes. Those were the documents I got from American 

11 General some time ago to be able to make beneficiary changes to 

12 Scott's life insurance. He had a $10 million life insurance 

13 policy with American General. 

14 Q. 

15 policy? 

16 

17 

18 

19 

20 

A. 

Q. 

So this folder is related to a Farah life insurance 

Yes. 

MR. DONCHESS: Why don't we mark that. 

(Dodge Exhibit 18 was 

marked for identification.) 

Let me ask you what assets you own at the present 

21 time. You've talked about the three pieces of property on 

22 Cook Lane and on Colonial Drive. You've talked about a couple 

23 of bank accounts. What real property, real estate, in addition 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

to what you've already talked about do you own? 

A. None. 

Q. Do you own a house or anything? 

A. No. 

Q. Do you have bank accounts other than the ones 

you've talked about? 

that? 

A. No. 

Q. Do you own any stocks or bonds or anything like 

A. 

Q. 

A. 

Q. 

A. 

No. 

Any artwork or anything? 

No. 

Are you renting the location where you live? 

It's a park rent. It's a mobile home. 
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15 Q. And you gave me some tax information, but I don't 

16 think you gave me the tax return for the last couple of years. 

17 Your personal return, is that --

18 A. I gave you everything that I have right up. On my 

19 personal return, I gave you the 2008. 

20 Q. Okay. 

The tax return itself. 

Okay. 

21 

22 

23 

A. 

Q. 

A. And I gave you the numbers that go into the 2009. 



1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Q. 

Have you made a 2009 return, -

No. 

-- filed that? 

I haven't. 

We talked a little bit about Greatland. And I 

6 think you told me that Greatland had no bank account? 
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7 

8 

A. 

Q. 

No bank account, no money, no assets, no nothing. 

But on a number of projects, or a number of pieces 

9 of property, Greatland does hold mortgages? 

It looks like it only on the paper. 10 

11 

A. 

Q. Let's take an example. Beaver Pond or Good Earth. 

12 There are a couple of large Greatland mortgages on that 

13 property? 

14 A. I don't believe it. 

15 Q. You mean you don't believe they're on record or? 

16 A. I don't doubt that you'll see them In the 

17 documents; but I don't, to my knowledge, have never held in 

18 Greatland anything more than a few seconds so that it can 

19 facilitate -- it's called a simultaneous closing, is what Scott 

20 used. I assume it's a technical term. He used it in front of 

21 the lawyers. And I don't even know how to say the word. 

22 Q. What word? 

23 A. Simultaneous. 
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1 Q. Simultaneous closing. I don't know what that means 

2 either. I guess I know what it means. 

3 A. Okay. Greatland becomes the lender for one second, 

4 and we already have the papers drawn that assigns that loan so 

5 that three people can be in first position, or five people. We 

6 did it, I think, first, for a group of investors and then one 

7 time we did it, I think, for a family, the same purpose for the 

8 trust. The trust was to function the same way. 

9 

10 

11 

Q. 

A. 

Q. 

Let's stick with Greatland for a second. 

All right. 

So if Greatland has mortgages on the Good Earth 

12 property, the Beaver Pond Development, you don't know anything 

13 

14 

15 

16 

17 

18 

19 

about 

coming 

that. 

A. 

Q. 

A. 

In. 

Q. 

A. 

Is that fair to say? 

Existing mortgages right now? 

Yes. 

I know it's not true because there's no money 

What's not true? That it is not 

They can't -- well, let's put it this way, there's 

20 no mortgages that have ever paid any money to Greatland because 

21 Greatland doesn't receive any money and never did. 

22 Q. But CL and M did put money into the Beaver Pond and 

23 or the Good Earth Development? 
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1 A. I know those are two borrowers in the system 

2 somewhere. I know that I've seen the name. 

3 Q. And are you familiar with the Beaver Pond 

4 Development? 

5 A. Not at all. 

Do you know what I'm even talking about? 6 

7 

Q. 

A. I know that it exists but I don't know where it 1S 

8 and don't know what it 1S. 

9 Q. It's condo projects 1n Laconia on  

10 . 

11 A. Okay. I've heard the words used 

12 a lot. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

But have you ever gone out there and saw it? 

No, never saw it. 

Q. And I know you've just told me you're not very 

familiar with it, but let me just go back. 

So you don't really know, enough about , 

to know how much money was advanced or how it was advanced or 

anything like that? 

A. You can throw out any name of anything you want. 

That's true, I don't know. 

Q. But on construction loans, didn't CL and M actually 

at least cut the checks for requisition and requests made for 



1 funds by subcontractors and the like? 

2 

3 

4 

A. 

Q. 

A. 

Absolutely. 

And did you slgn those checks? 

I might have if they were brought to me.  

5 signed most of the checks. I probably signed some checks In 

6 the early beginning, in 2005. Once I got rid of that, I 
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7 avoided -- it isn't that I avoided it. I just don't have the 

8 time for it. 

9 

10 

.11 

12 

Q. 

A. 

Q. 

A. 

Who had check writing authority for CL and M? 

Myself and . 

Was she an employee of CL and M or anything? 

She was contracted to do what she did, which was a 

13 good job of entering everything and maintaining the inflows, 

14 the outflows, recording it all. She did all the recording of 

15 every transaction. And she had people working for her. 

16 Q. Do you know anything about the mortgages on the 

17 individual units in the ? 

18 A. No. I know that it existed and I know that it 

19 was -- there was activity because I'm familiar with the name. 

20 Q. I want to show you something that we've maybe. 

21 looked at part of already but it's a called a Discretionary 

22 Note of Line of Credit and Promissory Note. Have you seen this 

23 before? 



1 A. 

2 

3 exhibit? 

4 

5 

6 

7 

Yes. 

MR. DONCHESS: Can we mark that as the next 

THE WITNESS: I created the document. 

MR. DONCHESS: Let's just mark it. 

(Dodge Exhibit 19 was 

marked for identification.) 
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Now, the discretionary line of credit agreement and 

9 promissory note was signed by a borrower, Scott Farah, and 

8 Q. 

10 which you signed for the lender CL and M. Correct? 

11 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And the date of that is sometime In June of '05? 

That is correct. 

And who created the document? 

I did. 

What was the purpose of the discretionary line of 

17 credit document? 

18 A. Initial purpose, the purpose that I set it up for 

19 was so that if Scott came across a loan and a borrower who 

20 wanted funding, good credit, just a prime borrower, and he knew 

21 he had lenders, lots of them that would vie for that loan, In 

22 order to facilitate a closing quickly and not losing that 

23 borrower, he would call for -- an SDLN is the words we used. 
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14 

15 

16 
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Q. What does that mean? 

A. Scott David loan. It's just a word that I could 

quickly do it and know what it was for, that it was the line of 

credit. So he would call up, I need an SDLN for $100,000 

before 2:00. I would then plan, before 2:00, I would do a wire 

of $100,000 to the Financial Resources. If he didn't give me 

any other instructions, it would be to Financial Resources. 

And if it was $20,000, or whatever it was, he would call up, 

and then I would do a sheet, I would put SDLN $100,000, 

$20,000, the date, the person that I talked to at the wire 

department, the time, and its code number and the amount, and 

then I would stick it in a folder. And periodically, --

Q. All right. But let's stick with the original 

question. 

A. 

Q. 

All right. 

I think the original question was I don't even 

17 know what the original question was. But let me -- you must 

18 have contemplated that CL and M was going to loan FRM up to $10 

19 million at the time you prepared the discretionary line of 

20 credit. Correct? 

21 A. Well, when I created it it was $4 million, the 

22 same date. I just dated the revised thing back and we dated it 

23 the same date that the original line of credit which was 
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1 $4 million. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Do you know when you did the $10 million? 

I would say it was probably in 2006 or sometime 

when we went past the 4 million and I didn't even realize we 

had gone by it. 

Q. And you've tried, or you've said things in response 

to this question, but I think the answers have strayed and I 

haven't really understood the answer. What was the purpose? 

Why were you thinking that CL and M would be lending FRM, 

initially, $4 million, as you originally prepared this 

discretionary line of credit agreement? 

A. Well, I didn't think it would ever go to 

$4 million. And then I never believed it would ever go to 

$10 million. I put a number on it so that we would be within 

our contractual --

Q. Putting aside the number, why did you think that 

CL and M was going to be lending money to FRM over a period of 

time? 

A. So that he could implement those short-term -- or 

20 short-term purpose to implement, to place that loan, fund it, 

21 close that borrower, and then within weeks, for sure, no more 

22 than, you know, a month or two, that he would have a lender who 

23 would then, he would assign it. Because the loan would be 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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closed and he would assign it to whoever the new -- the lender 

would be. And they would send in their $100,000, if it was 

100, or whatever it was, and we -- or I should back up. The 

loan might be for $300,000 but the amount to close it might 

only be needed 50,000. He would then call for an SDLN of 

$50,000. I would then, later, get in $300,000, and that would 

come from the lender. The unfortunate thing 1S my records, I 

never knew, the transactions were so many, I never knew that 

this 300,000 included a payoff, so I never gave credit on the 

SPLN and he never thought to give it to me. 

Q. SO I still don't get what you were trying to do. 

It was to 

A. Facilitate a closing on a borrower that was good 

quality that could be closed instantly and then the lender 

could be found for it and it would be done, and sometimes it 

happened within days. 

Q. SO your intent was to -- so what you're say1ng you 

were trying to do was to loan money from CL and M to FRM so 

that FRM could make a loan before the money came in from the 

investor or the lender? 

A. Before he even found the lender that was going to 

take that loan. He would send out these sheets, two sheets for 

every loan. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

82 

MR. HOWARD: You don't have to stray off. 

Q. But as the amount grew from 4 million to six to ten 

to 20, it must have become clear that this was not covering 

just short-term borrowing for loans that were about to close. 

Correct? 

A. It also should be noted that I didn't know -- I 

still don't know how much was actually paid back. So I'm 

showing 20 million out there only because I don't know what 

amounts that came in should be credited. And my honest belief 

is the actual lent, I know this is still sick, the total amount 

out lS around $10 million. I believe we never went past the 

$10 million. The problem is I can't reconstruct it without 

Scott's help, and everything came apart so fast when I found 

out that he didn't have anything, you know. 

Q. Well, but there's no question that the transfers 

16 took place 

17 A. Oh, yes. 

18 Q. from CL and M to FRM in the amount of over 

19 $20 million? 

20 A. That's correct. 

21 Q. For there to have been a reduction of that debt, 

22 wouldn't FRM have had to transfer money back into CL and M? 

23 A. No. Because the borrower, whoever it was that was 



1 actually lending on that loan to take that loan, when their 

2 300,000 came in, I just recorded 300,000 for that name. I 
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3 didn't even know what loan it had went to. I could only record 

4 it in my Excel sheet, where I kept track of all of this, just 

5 recorded where, who it's from. Now, Scott has the ability to 

6 say that is tied to that SDLN back three weeks ago, that 50,000 

7 is now replaced and it should have been a credit on his sheet, 

8 but I couldn't do it. 

9 Q. So what you're say1ng 1S that lenders funds which 

10 were -- wait a minute. Let me see if I understand. I think 

11 you're saying that the funds of investors or lenders whose 

12 loans had already been made before they paid in the funds, that 

13 their transfer of funds might have reduced the loan obligation? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Right, on some. 

Q. But you never kept track of that? 

A. I don't know what it is. 

Q. Weren't you interested in knowing what --

A. I was. I was very interested in having it paid 

down. I was very interested. All the time I would say I don't 

want to bug you about it but we really need to show some 

activity on that thing. You either got to -- and you need to 

show me what loans. Yup, we'll do it, Mr. Dodge. I promise 

you we'll do it. We got this going right now, we got that 
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going right now, and we're gOlng to be clearing off the 

whole -- the whole SDLN will be cleared off within the next six 

months with this new program I got going. Blah, blah, blah. 

Q. What were these -- and these two rotating operating 

accounts that you've described, what was the largest balance 

that you ever saw in either one of those accounts? 

MR. HOWARD: And just a question for clarification, 

you used the word operating account. Did you mean the 

servicing account? 

A. 

Q. 

You mean the servicing account? 

Well, let me just call it account. You have the 

12 two rotating accounts that you used? 

13 A. Servicing accounts. 

14 Q. As you describe them, servicing accounts. 

15 

16 

A. 

Q. 

Yes. 

What's the largest balance that you ever recall 

17 seeing in either of those accounts? 

18 A. I'm not sure. Probably $2 million, $3 million, 

19 $4 million. I don't know. 

20 Q. Were you aware of the fact that this loan business 

21 was generating an increasing deficit? 

22 A. Yes. 

23 Q. When did you become aware of that? 
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1 A. Just by the fact that when this thing went beyond, 

2 you know, again, my gross number gets to be 10 million and then 

3 starts to go beyond that, I'm concerned. I said I know it's 

4 isn't this but I've got life insurance protecting only 10 

5 million. You die tomorrow and I'm concerned. 

6 Q. SO you knew that at some point, as these funds were 

7 being advanced, that the mortgage business was developing a 

8 

9 

10 

11 

12 

13 

14 

15 

large deficit, a large loss? 

A. I didn't know what it was. I knew that it was 

something and I knew I didn't like it and I knew I asked about 

it a lot. 

Q. You asked Scott Farah about it? 

A. 

Q. 

A. 

Yes. 

What kind of thing would you say? 

I would say I'm concerned about, you know, if we --

16 for instance, when November came around and all this stuff with 

17 the subprime and the market was collapsing, this last November, 

18 I said you know what's going to happen as a result of this 

19 subprime crap that's going on, this foolishness of the --

20 whoever. I don't even know who did it. I said that is going 

21 to create regulations and regulations are going to create 

22 audits and I, as a servicing company, even though they don't 

23 have any regulations for us right at this moment, I'm going to 
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1 be subject to audit, and that large, we got to first get that 

2 thing corrected so that 

3 

4 

5 it 1S. 

6 

Q. 

A. 

Q. 

What thing? 

The SDLN. The line of credit. I want to know what 

Did you ever go to Farah and say anything to the 

7 effect what are we going to do about the fact that there's this 

8 huge loss out there? 

9 A. It wasn't a loss. I don't know of a loss. I had 

10 no idea that there's been any loss. All I know is that the 

11 SDLN 

12 

13 

14 

15 loss? 

16 

is not 

Q. 

A. 

Q. 

A. 

correct at that time and it's huge. That I know. 

Well, you know there's a loss today. Right? 

Today I know there's a loss. 

When did that first dawn on you that there was a 

One week before the whole thing collapsed, when 

17 Scott, I called him up, I had -- my check bounced, and I said, 

18 What is going on? It turned out to be my error for 25,000 I 

19 dispersed. 

20 Q. Try to stick to the question. 

21 But at this point you know that a lot of people 

22 sent money 1n --

23 A. Mm-hrrm. 
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1 Q. and they never got any loans, they never got any 

2 mortgages, and there's no money to pay them. You know that 

3 now. Right? 

4 A. Yes. Yes. It's terrible. 

5 Q. You know that today? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. Yes. 

Q. And so, obviously, there was a large loss or a 

large deficit? 

A. Yes. 

Q. When did you first realize that that kind of 

deficit existed? 

A. My worry started when the subprime market collapsed 

sometime in January, February of 2009. It was In and about 

that time I told Scott I needed to talk with him. And I was 

sick. I couldn't sleep all night. And I said I'm sick. I 

feel sick. This line of credit thing is ridiculous. You keep 

17 telling me next week, next month there's going to be. This has 

18 to get paid down. 

19 

20 

Q. 

A. 

You keep telling me next week, next month what? 

I got this coming in, I got that coming in, it's 

21 going to generate a huge amount of income, a huge amount of 

22 commission. I'm going to start paying this down and it will be 

23 cleared off, I assure you, Mr. Dodge, it will be paid off in 
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1 six months. Then it got to be a year. 

2 Q. SO what you're saying is you would ask Farah about 

3 reducing this line of credit, paylng it off? 

4 A. Paying it down. 

5 Q. And he would always put you off? 

6 A. It's going to happen. 

7 Q. But it never did? 

8 A. And he said, I'm concerned about it as well, and it 

9 will be taken care of, but it's under control, Mr. Dodge. 

10 Q. When do you think you first asked Farah about the 

11 need to reduce the line of credit? 

12 A. Forever. 

13 Q. Well, glve me a year. 

14 A. Since 2005. Since it began. 

15 Q. And how many times do you think you spoke to him 

16 about it? 

17 A. Probably every other month I would make a comment 

18 about it. I would just say this is a concern I have and, you 

19 know, when I would have these meetings with him. 

20 Q. So could you look now, again, at Exhibit 10? The 

21 third page is something called a note in series? 

Yes. 22 

23 

A. 

Q. That documents that the line of credit has grown to 
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1 $20,348,000. Correct? 

2 A. Yes. 

3 Q. And it's dated November 5, 2009? 

4 A. Yes. I asked him to sign it before he went out the 

5 door. 

6 Q. Is it true that a note in series like this one was 

7 done every time an advance was made from CL and M to FRM? 

8 A. No. The paper didn't get signed. But I got the 

9 sheets and, periodically, I would take the sheets and put them 

10 on one of those forms and he would sign a bunch of them. And 

11 it's been way, way, way too long, probably a year or longer, 

12 that since I -- I've still got the sheets, and he's agreed he 

13 will sign them any time, and he even signed a whole slew of 

14 blanks so I could fill them out. 

15 Q. So what Farah did lS that he signed a bunch of 

16 notes in series that were not filled in with any figures? 

17 A. He knew that I had to pay --

18 Q. wait. So there were notes in serles created, Farah 

19 signed them before the figures were put in, and then you put in 

20 the figures as you advanced funds to --

21 A. No. 

22 

23 

Q. 

A. 

-- FRM? 

No. 
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2 
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4 

Q. 

A. 

Q. 

A. 

Okay. Then what did happen? 

It was because I had all these sheets. 

What sheets? 

90 

All these yellow sheets of paper. SDLN sheets. In 

5 fact, I think you have the whole file in your office. You 

6 don't even realize it. But I gave you this big thick package. 

7 Q. SDLN sheets. What is that? 

A. It's what I call them. It's Scott David loan. 8 

9 

10 

11 

12 

13 

14 

It's just a term I came up with. 

15 Right? 

16 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Is this note in series one of those sheets? 

That's what I call a SDLN. 

So you had a number of these notes in series? 

Yes. 

And they're blank lS what you're telling me. 

The last time he was going on a vacation, I'm going 

17 to say it was a year ago, 

18 

19 

20 

21 

22 

23 

MR. HOWARD: He asked you do you have a serles of 

them that were blank. 

A. I asked him to slgn a bunch of them, yes. I have a 

bunch of them. I had a bunch. I don't know where they are. 

Q. Signed and blank? 

A. They were signed and blank because I already had 
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1 all these yellow sheets that hadn't been transposed. 

2 Q. All right. So what you're saying is you had 

3 already made a number of transfers that had not been documented 

4 with note In serles. Is that correct? 

5 A. That's right. And I wanted his signature on it. 

6 Q. SO you asked him to sign a bunch of blanks so you 

7 could document each of the transactions that had already been 

8 accomplished. Is that correct? 

9 A. Yes. I wanted to do it with him. And he was too 

10 busy and he said, look, give me a bunch of them, I'll sign them 

11 and then you fill them in, and then if you find you need some 

12 more, I'll sign them. 

13 

14 

15 

Q. 

A. 

Q. 

But the last of the transactions -

He got --

No. Wait. The last of the transactions is 

16 documented by the note in series that is the third page of this 

17 exhibit. Correct? 

18 A. Say that one more time. 

19 Q. The final transaction, the last one, transfer from 

20 CL and M to FRM, is documented by the note in series in front 

21 of you. Is that correct? 

22 A. No. 

23 Q. Well, isn't this one for the total amount of the 
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1 line of credit? 

2 A. I want to complete and create a new -- in fact, I 

3 did create a $20 million page but he never came back. But I 

4 had asked him ahead of time, I said I want you to sign 

5 something that documents that this thing is up to, I'm 

6 guessing, 20 million because that's my Excel sheet. I realize 

7 it's not that amount but I don't know what else to do. He's 

8 getting ready to run away. I mean I wanted him to run away. I 

9 feel somebody is going to kill him. And I said I would like to 

10 have something documented. If you die tomorrow, I would like 

11 some document that you owe up to that amount. 

12 Q. And he signed it? 

13 A. And he said, yes, I'll sign it, just fill it in. 

14 Q. And he signed this on November 5? 

15 A. November 5. 

16 Q. Why did you think someone was going to kill Scott 

17 Farah? 

I still do. 

Because? 

18 

19 

20 

A. 

Q. 

A. What he did to people. I mean I can't even believe 

21 it. I was ready to shoot him. 

22 Q. Was this before the business closed or after the 

23 business closed? 
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1 A. The business was gOlng to close -- the 9th of 

2 November, I believe, was the day that we technically shut it. 

3 The last day I was with him. 

4 Q. 

5 closing? 

6 A. 

7 signed it. 

8 Q. 

9 A. 

10 five days. 

11 Q. 

So when you got this, you knew the business was 

When I filled this out and ln front of him and he 

You knew the business was closing? 

I had five days. I didn't know it was going to be 

I didn't know when it was going to happen. 

When are you saylng that you became aware that the 

12 mortgage business had generated a large loss or deficit? 

13 A. Again, I don't even know -- the words do not apply 

14 to me. They don't mean anything to me. I did not become aware 

15 that the mortgage business had generated a large loss or 

16 deficit. I don't even know that to this date. I'm assuming. 

17 MR. HOWARD: For clarification, when you say the 

18 mortgage business, do you mean FRM or do you mean the servicing 

19 business of CL and M? 

20 MR. DONCHESS: Whatever you guys were runnlng. 

21 MR. HOWARD: Well, no, it make a difference 

22 because -- hold on. 

23 MR. DONCHESS: I'll withdraw the question. 
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1 Q. Let me ask you about the structure of some of the 

2 loan transactions. 

3 In general terms, and there are many different 

4 variations, but in general terms, there were loans set up where 

5 the holder of the note and the mortgage is an individual? 

6 

7 

8 

9 

10 

11 

12 

13 

the 

A. 

Q. 

holder 

A. 

Q. 

A. 

Q. 

A. 

That's right. 

And there are others set up where the lender and 

of the note and mortgage is a trust? 

That's right. 

Usually with the trustee of Dodge Financial? 

That's right. 

Why was the trust approach used? 

Let me tell you the first one that I remember and, 

14 I think it's the first one, then you'll see that's how they all 

15 would happen, if you want to know. 

16 

17 

Q. 

A. 

What was the first one? 

All right. We had a family, more than three 

18 people. Before when we had one or two or three people, we 

19 would use Greatland to close and then Greatland would issue two 

20 or three assignments so that all three persons were in first 

21 position. That way one isn't in first position and another one 

22 with a second mortgage and one with a third, they could all be 

23 equal. That's why we closed in Greatland as a single entity. 
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1 Now you've got a single first mortgage and then you split it up 

2 by assignment to those folks. 

3 Well, then we have this family with six to nine 

4 people come along, they all want to be in together with one 

5 loan. They like the loan. They all want to be in on it. 

6 One's only got 10,000. One's got 100,000. One's got 60,000 

7 one might have 100,000, and there would be different amounts 

8 that different people had to contribute. 

9 Well, if I had to do -- if we were going to do 

10 assignments, you would have to do 10 or 15 assignments to get 

11 all these folks into a first position. Then you got a 

12 nightmare. When it comes time to payoff, you got to get 10 or 

13 15 discharges and that's very cumbersome. The attorneys didn't 

14 like it. They said this is silly. We need to find a different 

15 mechanism. So there was a meeting. The attorneys suggested 

16 LLC, I think, or Scott did. When it got done, after I listened 

17 to it all, I suggested that they use real estate trusts. 

18 They're easy, you got a whole family in them, they can pick 

19 their own trustee, and now you have one person that can sign 

20 the discharge on behalf of the trust at the end. In the 

21 meantime, every person is in first position because they each 

22 have a piece of a first mortgage. So everybody thought it was 

23 a good idea and they said they would think about it. And when 



1 they came back, they had one waiting to be closed, and they 

2 said, well, somebody's got to be trustee. Scott calls the 

3 family, they can't make a decision, but we want to close. I 
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4 said I'm willing to be -- or Dodge Financial could be trustee, 

5 if you want to use it temporarily, and I'll sign it, I'll 

6 relinquish my trusteeship. I even helped design the document 

7 so they could vote me out any time they want. I wasn't doing 

8 it for any money. So I agreed to be the trustee on the first 

9 one. It was a flood of families, groups, sometimes two 

10 families that didn't even know each other all wanted to be on 

11 the loan. I don't even know how many. Look at the sheets. 

12 There's some large numbers on the loan. 

13 Q. SO you, ultimately you became the trustee of? 

14 A. Hundreds. Hundreds of them. I didn't want to be 

15 trustee of nothing. 

More than 50? 16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. Oh, 100. There over 100. I did the taxes. I had 

to pay the fees for the taxes. It's over 100 trusts. 

Q. And who would decide whether a loan was going to be 

organized in a trust fashion or, you know, an individual loan 

fashion? 

A. It was Scott, I'm sure, always calling the shot, 

with the attorneys, deciding how is this going to be held. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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Q. Did you have anything to do with that? 

A. I don't recall ever. There was no reason for me to 

be down there. I have never had nothing to do with the loans 

being processed and who's going to be a loan, except if they 

had a problem that they were worried about and the loan broker, 

the loan officer is trying to push it, Scott doesn't know, 

he'll call me In and say tell me what's wrong with this. 

Q. Did you have any role in deciding which loans were 

going to be made? 

A. 

Q. 

No. 

Did you have any role In raising money for the 

12 loans? 

13 A. No, other than taking calls from people. When 

14 Scott was out of the office, the gal at the desk would 

15 sometimes send the call up to me because I'm, now telling, I'm 

16 the oldest guy in the building, I've known Scott since he was 

17 12 years old, so I'm glad to talk with you, but I don't know 

18 anything about loans if that's your question. Well, we talked 

19 to Scott, we want to be in the loan, he said we're going to be 

20 in the trust, can you explain how that is going to work, 

21 because my husband doesn't know or my wife doesn't know. And I 

22 would explain, in principle, how the thing was going to work, 

23 but you should check with Scott to get the facts on their case. 
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1 And after I got done talking, some of them would say, well, 

2 thank you, I understood what you said, that's all I wanted to 

3 know, we'll talk to Scott, and then after I, I don't know what 

4 they did. One occasion I did have dinner with a couple that 

5 wanted to talk to me because I was going to be doing the 

6 servicing. 

7 MR. DONCHESS: All right. I think that we're not 

8 really in a formal deposition, so I don't really need to 

9 suspend, I don't think, but I don't have any more questions 

10 right now, although we reserve the right to ask you to come 

11 back or to subpoena you or something like that. 

12 THE WITNESS: Sure. I understand. 

13 MR. HOWARD: And if you do want to talk to him 

14 again, just call me before you go issue the subpoena because 

15 I'm sure that he would be more than happy to come back and 

16 resume. 

17 MR. DONCHESS: All right. So why don't we, we can 

18 go off the record. 

19 (Statement concluded at 3:35 p.m.) 

20 

21 

22 

23 
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1 C E R T I F I CAT E 

2 

3 I, Grace E. Holden, a Licensed Court Reporter, and 

4 Notary Public of the State of New Hampshire, do hereby certify 

5 that the foregoing lS a true and accurate transcript of my 

6 stenographic notes of the statement of DONALD E. DODGE, taken 

7 at the place and on the date hereinafter set forth. 

8 I further certify that I am neither attorney nor 

9 counsel for, nor related to or employed by any of the parties 

10 to the action In which this statement was taken, and further 

11 that I am not a relative or employee of any attorney or counsel 

12 employed in this case, nor am I financially interested in this 

13 action. 

14 THE FOREGOING CERTIFICATION OF THIS TRANSCRIPT DOES 

15 NOT APPLY TO ANY REPRODUCTION OF THE SAME BY ANY MEANS UNLESS 

16 UNDER THE DIRECT CONTROL AND/OR DIRECTION OF THE CERTIFYING 

17 REPORTER. 

18 
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22 My Commission Expires: 10/17/2012 
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$10,000,000 

DISCltETIONARY LINE OF CRED.IT AGREEMENT 
AND 

PROMISSORY NOTE 

Date: 

FOR VALUE RECEIVED, Scott D. Farah, with an address of  Mt~f'eddh, 
New Hampshire 03253 (the "Borrower"), promises to pay to the order of CL and IV!, inc. of P.O. 
Box 7603, Gilford, New Hampshire 03247 (the "Lender"), the amount of money advam:cd D) 
Lender to Borrower hereunder up to the mnximum principal SUlll of TEN MILLION 
DOLLARS ($10,000,000), together with interest thereupon al the fixed rate oj' 

1'7£/.1 PERCENT ( If) %) per annum, payable as follows: 

J, Borrower shall pay interest 10 the lender or assigns (if loan funds twurce is third part) 
loan to· lender, i.e., bank loan) on the ouistanding principal at the rate Dr .. __ .. .. Z:;ff;~!.~_ pcrC0m 
(~%) per annum on the outstanding principal balance at least annually by Dec~fnht:l :11 or 
each year. 

2. Borrower shall make principal payments ON DEMAND. 

3. The full amount of principal and accrued interest, together with any late charges. cns!:;, 
charges, attorney's fees and expenses, shall be due on e-f'" ~~) /2 .. _ .... ,.'" ... , ._ ........ . 
(the "Maturity Date"), TIME BEING OF THE ESSENCE, 

NOTW1THSTANDING THE FOREGOlNG, ALL AMOUNTS OJ pgjNCl!'/\!. 
fNTEREST, LATE CHARGES, COSTS, CHARGES, ATTORNEY'S FEES l\N[J EXPENSF:-; 
SHALL BE DUE AND PA Y ABLE ON DEMAND OF THE HOLDER OF THIS N(fn:. 

Borrower and Lender agree that the principal sum shown above is the maxinwnl an.lourlf 1.11' 
principal that .can be borrowed under this note. The principal amount may he advanced tn 
Borrower by Lender in mUltiple advances up to the maximum principal SUlTl mort' than one time 
All m/vollces sllaIl be memorialized by (J Note or Notes ill Series ofille Borrower. 

Lender may make advances to Borrower from lime to time until the Matllrity Dmc. Lf.!ndel 
may in his/her sole and unfettered discretion refuse to make an advance loan to Borrower under 
this Line of Credit Agreement at any time, 

Advance payments of principaJ or interest may be macle at any time I,vithotll prt'fllUllll or 
penahy to the lender or assigns (if loan funds somce is a third party loan to lender, i.\~ .. b<ln~ 

loan). 

This note is secured by all of Scott Farah's llssets, incllldiJ1g his interest in any wnHH'H!ion~~ 
and/or the busi.ness life in~lJrance proceeds, including life insur;nce (to be aSsigl;ed to' Ci .&M \ 
payable to Jeff Long, VP, or athol' officer, to settle business debts of rinHo,)ia! gC~(Hln,~l's and 
other business activities of Scatl Farah), inventory, receivables. tools, and equipment etc. 



All payments shall be made in lawful money ofl'he United States of All1ericH. 

No delay or omission on the part of the Lender or holder hereof in exerci~;ing Hny right 
hereunder against the Borrower shall operate as a waiver of' such right or of <lny other right under 
this note. A waiver on anyone occasioll !~gainst the Borrower shall not be construt::d as if bar lCi 

or a waiver of slIch righ.t and/or remedy all any future occasion. 
The acceptance by the Lender or holder hereor of any payment after any default h~HC\lnder 

shall not oper!lte to extend the ·time of payment of any amount then remaini'ng unpaid hereunder 
or constitute a waiver of any rights of the payee OJ' holder hereof under this note. 

The Borrower agrees to pay on demand the reasonable fees of an attorney and nil cosh of 
collection ill the event this note, while in default for any reason, is placed in lilt hands pI' an 
attorney for collection, whether or not foreclosure, setof[~ or any other action \ViiS then, or i:,; 
thereafter, instituted, at the discretion of the holder hereof. 'Illis right to costs and attorney''> fet's 
shall be rcciprocul to the extent required byRSA Chapt.er 361-C. 

This note constitutes a New Hampshire contract to be governed by the Law); oi the ~"lH1t: or 
New Hampshire. The undersigned hereby waives presentment for payment demand and protest. 

notice of demand, protest, dishonor tll1d or non-payment of this note; the I iability or rhL' Borrower 
hereunder shall remain unimpaired notwithst.anding ( l) any extension of the time of payment or 
other indulgence granted by the holder hereof: whether the same is granted to the Borrow<)!' Of 

any guarantor or endorser of this note, or (2) the release of all or any pari of the security of ihj~; 
note or the liability of any party who may be obligated hereon, either now or hereafter. 

All notices to be given hereunder shHII be given to the parties at the above addrt~sse" links;.; 
one pmiy notifies the other of a change of address by certified mail, return receipt requested. 

In the event any payment is not made when due, this note shall be considered 10 he in ~kni\iIL 
there expressly being NO GRACE PERIOD. Breach or any terms, conditiom;, or covenanb 

contained in the Loan agreement and Security Instrument of even date which S{!Cllfl: thi:-; note 
shall constitute a default of this note and give the Lender or holder hereof all righis and n;medies 
created hereby, there expressly being NO GRACE PER10D. 

In the event any payment due hereunder is not paid within ten (10) days of tht date it is tim;, 
the Lender may assess a late charge equal to F1VE PERCENT (5%) of' the oVf;rdue puyrnenl 
amollnt, which lat.e charge Borrower agrees to pay. 

IN WITNESS WHEREOF, the Lender and Borrower has caused this ! ,inc or (rr;:c!ii 
Agreement to be execut.ed on the day and year first above written. 

'1forrtwel': Scott D. Furah 



t -

NOTE IN SERIES 

FOR VALUE RECEIVED, Scott D. Farah, of  Meredilll.Ncv,' 

Hampshire 03253, herein referred to as Maker or Borrower, promises to pay to the ordel' of 

CL and M, Inc. of P.O. Box 7603, Gilford, New Hampshire 03247. herein referred to as 

Payee or Lender, on demand, the sum of tJ 2 q, '3'/.8/ ;1 g j • 'i1 Dollars ($ __ .......... __ .. ,), ';"71:'::/>['1{:: ";i'; 

with interest thereon at the rate of_ % payable no less than annually. A,l1Y interest balance I v •. ,,,~ ,';, .. -

due at the end of each calendar year shall compound at an additional 1 % interest (annual 

rate) until Ole date paid. j 
/' T w/ll'lr'( f7t1tJ '--

/' 

1. Series of N~tes. This note is one of a series of nees, all of like tenoL except as 

to amount, issued and to b issued by Maker, amounting i~e aggregate to not more than 

the principal sum of MILLlON DOLLARS (~~OOO,OOO), as authorin~d hy the 

Discretionary Line of Credit Agreement and Promissory Note dated JUJlLL_2QQ.~, 

Said principal and interest are to be paid on demand, however, no later tb<'liJ 120rnonlh:i 

commencing from the date of each credit distribution and/or note in series date. whicbever is 

earlier. 

2. Prepayment. Maker reserves the right at any time to prepay, in whole or in pa,"t 

the principal or interest owing on any or all of the issued and outstanding notes oft.his series. 

3. Record of Payments. Receipt of all payments on account, of principal and 

interest ofthis note, made by Maker prior to maturity may be documenled by endorsernent 

on the reverse side of this note, 

Datect: __ I_I_, 5 , f-CJOo; 

--.. - .. 

Maker / Borrower: Scott D. Farah 



· , PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc - 6/1/05 

DATE AMOUNT DATE AMOUNT PO BACK 

11102/09 $ 25,000.00 
10/29/09 $ 40,000.00 
10/29109 $ 25,000.00 
10/26109 $ 20,000.00 
10/23/09 $ 50,000.00 
10/19/09 $ 20,000.00 
10/16}09 $ 60,000.00 
10102/09 $ 10,000.00 
10102/09 $ 25,000.00 
10101/09 $ 60,000.00 
09/28/09 $ 45,000.00 
09/24/09 $ 25,000.00 
09/22/09 $ 50,000.00 
09/18/09 $ 25,000.00 
09/16/09 $ 25,000.00 
09109/09 $ 52,800.00 
09/10/09 $ 15,000.00 
09/10109 $ 20,000.00 

? $ 30,000.00 
09/02/09 $ 63,000.00 
08/31/09 $ 35,000.00 
08/27/09 $ 20,000.00 
08125/09 $ 70,000.00 
08/21109 $ 20,000.00 
08/19/09 $ 30,000.00 
08/14/09 $ 50,000.00 
08/12/09 $ 25,000.00 
08/10/09 $ 25,000.00 
08/05/09 $ 30,000.00 
07/31/09 $ 25,000.00 

? $ 45,000.00 
07127109 $ 20,215.00 
07/24/09 $ 30,000.00 
07/23/09 $ 55,000.00 
07/17/09 $ 70,000.00 
07/15/09 $ 50,000.00 
07/10/09 $ 30,000.00 
07109/09 $ 20,000.00 
07/07/09 $ 35,000.00 
07/02/09 $ 40,000.00 
06/26109 $ 40,000.00 
06/23/09 $ 110,657.43 
06/22/09 $ 145,000.00 
06/19/09 $ 95,000.00 
06/17/09 $ 40,000.00 
06/15/09 $ 30,000.00 
06/05/09 $ 65,000.00 
05/27/09 $ 70,000.00 
05/21/09 $ 50,000.00 
05/19/09 $ 20,000.00 
05/11/09 $ 25,000.00 
05/04/09 $ 68,500.00 
04/27/09 $ 60,000.00 
04/24/09 $ 81,200.00 
04/24/09 $ 59,000.00 
04/23/09 $ 60,000.00 
04/21}09 $ 30,000.00 



PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc - 61"1/05 
f • 

04120109 $ 40,000.00 
041'15/09 $ 25,000.00 
04/10/09 $ 40,000.00 
04/06/09 $ 40,000.00 

02/06/09 $ 25,000.00 
02/03109 $ 62,000.00 

01/20109 $ 30,000.00 
01/16/09 $ 20,000.00 
01/13/09 $ 45,000.00 
01107/09 $ 50,000.00 

? $ 72,000.00 

12/19J08 $ 20,000.00 
? $ 75,000.00 
? $ 40,000.00 

12/15108 $ 60,000.00 
12/05/0S $ 50,000.00 
11/19/08 $ 95,000.00 
11118/08 $ 45,000.00 

? $ 100,000.00 
10/27/08 $ 30,000.00 
09129/08 $ 30,000.00 
09/24/08 $ 50,000.00 
09/24/08 $ 50,000.00 
09/15108 $ 30,000.00 
09/12/08 $ 35,000.00 
09/12/08 $ 30,000.00 
09/11/08 $ 50,000,00 
08/27/08 $ 70,000.00 
08/22/0B $ 30,000.00 
08/20108 $ 60,000.00 
08/13/08 $ 25,000.00 
08/12/08 $ 15,000.00 
08/08/08 $ 60,000.00 
08/01108 $ 30,000.00 
07/31/08 $ 51,000.00 
07/29/08 $ 48,000.00 
07125/08 $ 40,000.00 
07/22/08 $ 50,000.00 
07/17/08 $ 50,000.00 
07108108 $ 50,000.00 
07/01/08 $ 50,000.00 
06/12/08 $ 120,000.00 
OS/I3/08 $ 29,000.00 
06/13/08 $ 90,000.00 
06/04/08 $ 180,000.00 
05/20/08 $ 129,400.00 
OS/20/08 $ 25,000.00 
05/13/08 $ 20,000.00 
05/09/08 $ 30,000.00 
05/06/08 $ 45,000.00 
04/29/08 $ 55,000.00 
04/24/08 $ 60,000.00 
04/09/08 $ 50,000.00 
03/28/08 $ 100,000.00 
03/24J08 $ 50,000.00 
03/20/08 $ 8,000.00 



, PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc - 6/1/05 

03120108 . $ 20,000.00 
03/06108 $ 80,000,00 
03/03/08 $ 75,000.00 
02/01/08 $ 42,500.00 
02/15/08 $ 50,000.00 
02/06/08 $ 125,000.00 
01/31/08 $ 75,000.00 
01/25/08 $ 40,000.00 

12/31 to7 $ 240,000.00 
1.2J27/07 $ 50,000.00 
12/21/07 $ 25,000.00 
12/05/07 $ 150,000.00 
12/04/07 $ "175,250.00 
11/30107 $ 20,000.00 
11/16/07 $ 25,000.00 
11/12/07 $ 16,000.00 
'/11'12107 $ 30,000.00 
11/09/07 $ 100,000.00 
11/01/07 $ 61,500.00 
10J30f07 $ 60,000.00 
10/25/07 $ 20,000.00 
10/19/07 $ 100,000.00 
10/11/07 $ 30,000.00 
10102/07 $ 50,000.00 
10/01/07 $ 25,000.00 
09/27107 $ 25,000.00 
09/19109 $ 25,000.00 
08/31/07 $ 100,000.00 
08123/07 $ 50,000.00 
08/23/07 $ 25,000.00 
08/20107 $ 20,000.00 
08/07107 $ 40,000.00 
08/03107 $ 1,000,000.00 
08/03/07 $ 82,000.00 
07/30107 $ 50,000.00 
07/25107 $ 45,000.00 
07/19107 $ 23,086.00 
07/17/07 $ 22,000.00 
07/17/07 $ 50,185.00 
07/14/07 $ 50,000.00 
07/06/07 $ 45,000.00 
07106/07 $ 300,000.00 
06/27/07 $ 50,000.00 
05/25/07 $ 25,000.00 
05J23J07 $ 45,000.00 
04/26107 $ 75,000.00 
03/21/07 $ 400,000.00 
03/20107 $ 50,000.00 
03/16/07 $ 109,000.00 

? $ 56,000.00 
? $ 125,000.00 
? $ 155,000.00 
? $ 20,000.00 
? $ 105,000.00 
? $ 35,000.00 

02/28107 $ 70,000.00 
? $ 270,000.00 

01/07/07 $ 50,000.00 



· ' PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc - 6/1/05 

? $ 55,000.00 
01f07/07 $ 83,000.00 
01/07/07 $ 50.000.00 
12/22/06 $ 106,000.00 

? $ 10,000.00 
? $ 35,000.00 

11/21/06 $ 75,000.00 
10/11106 $ 100,000.00 
08/23/06 $ 47,000.00 
08/22/06 $ 27,000.00 
08/17/06 $ 24,000.00 
08/17106 $ 50,000.00 
08/16/06 $ 15,000.00 
08/15/06 $ 3,000.00 
08/14/06 $ 23,000.00 
08/14/06 $ 20,000.00 
08/09/06 $ 50,000.00 
08102/07 $ 17,000.00 
07131/06 $ 36,866.00 
07/17/06 $ 47,000.00 

? $ 40,000.00 
06/28/06 $ 250,000.00 
06/16/06 $ 100,000.00 
06109106 $ 100,000.00 
06/01/06 $ 200,000.00 
05/22/06 $ 150,000.00 
0511 "\/06 $ 300,000.00 
05/11/06 $ 47,812.00 
05/10/06 $ 100,000.00 
05109106 $ 68,200.00 
05/09/06 $ 36,650.00 
05/09/06 $ 200,000.00 
05/09/06 $ 180,000.00 
05/09/06 $ 29,000.00 
05/05/06 $ 250,000.00 
05/03/06 $ 100,000.00 
04/28/06 $ 50,000.00 
04/25/06 $ 10,000.00 
04/25/06 $ 155,000.00 
04/18/06 $ 100,000.00 
04113/06 $ 50,000.00 
04/07/06 $ 100,000.00 
03/28106 $ 27,000.00 
03/28/06 $ 23,000.00 
03/28/06 $ 93,000.00 
03/21J06 $ 350,000.00 
03/21/06 $ 225,000.00 
03/17106 $ 25,000.00 
03101/06 $ 4,500.00 
01/13/06 $ 175,000.00 
01/13/06 $ 290,000.00 
01113/06 $ 145,000.00 
01/12106 $ 430,000.00 
01/12/06 $ 317,000.00 
12/22/05 $ 50,000.00 
12/14/05 $ 100,000.00 
12/03/05 $ 100,000.00 
11/29/05 $ 30,000.00 
11/27/05 $ 40,000.00 



, . PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc - 6/1/05 

11/14(05. $ 40,000.00 
11/04/05 $ 125,000.00 
11/02/05 $ 100,000.00 
10/25/05 $ 60,000.00 
10/17/05 $ 125,000.00 
10/12/05 $ 100,000.00 
10/,11/05 $ 50,000.00 
10/06/05 $ 100,000.00 
10105/05 $ 70,000.00 
10103/05 $ 200,000.00 
10103/05 $ 816,000.00 
09/30105 $ 100,000.00 
09/28/05 $ 100,000.00 
09/22/05 $ 50,000.00 
09/16/05 $ 50,000.00 
09/13/05 $ 150,000.00 
09/06/05 $ 160,000.00 
09/01/05 $ '140,000.00 
08/25/05 $ 100,000.00 
08/25105 $ 50,000.00 
08J15/05 $ 50,000.00 
08/04105 $ 50,000.00 
07/22/05 $ 150,000.00 
07/15105 $ 100,000.00 
07/0Sf05 $ 330,000.00 
07/05/05 $ 200,000.00 
OB/30roS $ 200,000.00 
06/27105 $ 70,000.00 

$ 20,348,321.43 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW HAMPSHIRE 

 
*********************************************** 
In Re:               * 
        * Chapter 7  
Financial Resources Mortgage,    * 
Inc. , C L and M, Inc., and Other    * Case Nos.  09-14565-JMD and 
Jointly Administered Cases     *         09-14566-JMD 
        *          (Jointly Administered) 
 Debtor(s)      * 
*********************************************** 
        * 
Steven M. Notinger, Chapter 7 Trustee   * 
for Financial Resources Mortgage, Inc. ,   * 
C L and M, Inc.        * 
        * 
(Plaintiff)       * 
        * 
 v.       * Adv. Pro. No.  ___________ 
        * 
Center Harbor Christian Church    * 
        * 
        * 
 (Defendant)      * 
        * 
*********************************************** 

 
COMPLAINT 

 
 Steven M. Notinger, Chapter 7 Trustee (“the Trustee”) for the bankruptcy estates of 

Financial Resources Mortgage, Inc. and of C L and M, Inc. (collectively “the Debtors”), brings 

this Complaint to recover property of the Debtors and to recover for the benefit of the Debtors 

fraudulent transfers and preference payments. The Trustee states the following in support of this 

Complaint:  

Richard
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PARTIES 

1. Steven M. Notinger is the Chapter 7 Trustee for the bankruptcy estates of 

Financial Resources Mortgage, Inc. (“FRM”) and C L and M, Inc. (“CLM”).  Involuntary 

petitions in bankruptcy were filed against the FRM and CLM on November 23, 2009 (the 

“Petition Date”). Trustee Notinger was appointed Trustee by the U.S. Bankruptcy Trustee on 

November 26, 2009. This Court entered an Order of Relief on December 3, 2009. The Trustee 

was also appointed Trustee for FRM and CLM by the U.S. Trustee on December 3, 2009 and this 

Court confirmed Trustee Notinger’s appointment as Trustee for both FRM and CLM. 

2. The Center Harbor Christian Church (“CHCC”) is a New Hampshire nonprofit 

corporation with an address at 80 Bean Road, Center Harbor, New Hampshire  03226.  At all 

times relevant to this Complaint, Scott Farah was registered with the New Hampshire Secretary 

of State as the secretary treasurer of CHCC.  Scott Farah’s father, Robert Farah, was registered 

with the New Hampshire Secretary of State as the president of CHCC.  Both Scott Farah and 

Robert Farah were registered with the New Hampshire Secretary of State’s Office as directors of 

CHCC.  Robert Farah was pastor of CHCC. 

JURISDICTIONAL STATEMENT 

 3. Jurisdiction of this Court is premised upon 28 U.S.C. §1334(b) and 28 U.S.C. 

§157(b)(2)(O). 

 4. This matter is a core proceeding pursuant to 28 U.S.C. §157(b)(2)(A), (E), (F), 

(H), and (O). 

FACTS 

 5. The Office of the Attorney General of the State of New Hampshire was one of the 

petitioners which put FRM and CLM into involuntary bankruptcy. The Office of the Attorney 
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General took these actions with the purpose of seeing that all investors in FRM/CLM and/or in 

the mortgages they created would be treated on a pro rata basis and that no one investor would 

receive the benefit of any mortgage to the exclusion of other investors. The filing was a reaction 

to a myriad of lawsuits, attachments and trustee removal actions filed against FRM, CLM and 

related parties. 

 FRM and CLM Began Running a Fraudulent Scheme No Later than June, 2005 

 6. Until November, 2009, CLM and FRM were in the business of raising funds and 

organizing and funding purported real estate transactions.  The ultimate purpose of their 

operations was, however, a fraudulent scheme organized to defraud investors and the public. 

Scott Farah was the principal of FRM and controlled CLM. 

 7.  During the course the operations of CLM and FRM, Scott Farah through both 

FRM and CLM, raised at least $82 million from investors based upon false representations that 

invested funds would be invested in real estate loans that were identified by CLM and FRM. 

 8. Over the period of 2005 through 2009, Scott Farah improperly took and/or wasted 

funds of CLM and/or FRM. Attached as Exhibit A is a promissory note showing a debt in the 

amount of $20,348,321.43 from Scott Farah to CLM (the “Stolen Funds Promissory Note”)  The 

original Stolen Funds Promissory Note was for the principal amount of $10,000,000 and was 

dated June 1, 2005. Farah revised this Stolen Funds Promissory Note on November 5, 2009 to 

increase the amount due from $10,000,000 to $20,348,321.43. Attached to the Stolen Funds 

Promissory Note is a schedule showing the CLM funds Farah improperly took or transferred 

from CLM.  The schedule shows that Farah improperly transferred $20,348,321.43 from CLM 

between June, 2005 and the Petition Date.  See Exhibit A. 
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 9. The Trustee has engaged Verdolino and Lowey, P.C. and Craig Jalbert as forensic 

accountants in this case. According to the investigations of Mr. Jalbert, FRM and CLM’s 

fraudulent scheme to defraud investors and the public began no later than June, 2005 – it was in 

June, 2005 that the Stolen Funds Promissory Note indicated that Farah began stealing money 

from the FRM and/or CLM. According to Mr. Jalbert, further investigation may reveal that the 

fraud run by FRM and CLM, and Farah’s thefts, began earlier than June, 2005. 

 10. After June, 2005, CLM and FRM did not have sufficient funds to cover the 

obligations each was incurring or to return the funds collected from the in CLM and FRM. After 

June, 2005, if not before, CLM and FRM were insolvent. 

 11. There were numerous investors in CLM and/or FRM who invested funds through 

CLM and FRM who received no real estate investment, mortgage or other purported asset of 

value as a result of their investments.  

 12. By November, 2009, Farah had stolen and/or diverted so much from CLM and/or 

FRM and had so many obligations to pay interest to investors that CLM and FRM had no funds 

to meet their obligations. CLM and FRM abandoned the offices they occupied at 15 Northview 

Drive, Meredith, New Hampshire. Three creditors, including the New Hampshire Office of the 

Attorney General put CLM and FRM into involuntary bankruptcy. 

 13.  As part of the scheme to defraud investors and the public, CLM and FRM 

organized numerous loans either by setting up a trust or by setting up an individual investor as a 

lender (the “Fraudulent Loans”).  CLM and FRM raised money from investors and then created  

loan documents purporting to give a trust or an investor a mortgage in property of a borrower. 

All of the Fraudulent Loans were funded with commingled funds and/or the funds of later 



‐ 5 ‐ 

investors.  Some of the Fraudulent Loans were not funded at all or were not fully funded. FRM 

and CLM sold interests in the Fraudulent Loans to investors 

 14. CLM and FRM comingled all investor funds at all times. CLM and/or FRM 

funded each Fraudulent Loan out of commingled funds collected from investors.  

 15. At the time of all Fraudulent Loans set-up after June, 2005, CLM and FRM did 

not have sufficient money to fund their obligations.  CLM and FRM used funds collected from 

later investors to fund the Fraudulent Loans.  

 16. In the majority of the Fraudulent Loans which CLM and/or FRM actually funded, 

CLM and/or FRM claimed to be reserving one to two years of “prepaid interest” out of the loan 

proceeds (“False Prepaid Interest”).  CLM/FRM paid this False Interest out of the commingled 

funds of other investors. 

 17. Despite what the loan documentation said, CLM and/or FRM did not actually 

retain the False Prepaid Interest.  Until November, 2009 CLM and/or FRM made payments of 

False Prepaid Interest to investors in CLM and/or FRM.  However the funds necessary for such 

False Prepaid Interest payments came from the funds provided by later investors.  The Trustee 

has discovered in the offices of FRM/CLM $689,000 of checks designed to pay False Prepaid 

Interest for the month of November, 2009.  However, CLM and/or FRM did not issue the checks 

of False Prepaid Interest for November, 2009.  CLM and/or FRM did not issue the checks of 

False Prepaid Interest for November, 2009, because there were no funds in the bank accounts to 

cover such payments and insufficient funds from new investors to cover the November, 2009 

payments of False Prepaid Interest.  Prior to November, 2009, interest payments were made from 

whatever source Debtors could get money – these sources included double and triple selling 

loans, soliciting new  investors and begging existing investors for more money. 
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18. As a result of CLM’s commingling of funds of investors, CLM became a bank, 

not a mortgage servicer.  The parties who sent funds to CLM, or whose funds were ultimately 

deposited into CLM, were investors in CLM, not mortgage holders. 

FRM and CLM Make Transfers to CHCC 
 

 19. From October, 2005 through October, 2009 Scott Farah caused CLM and FRM to 

transfer to CHCC at least $382,150.00 in funds.  Attached as Exhibit B is a list of the transfers 

that FRM and CLM made to CHCC from Citizens Bank accounts and one $10,000 from a 

Lowell Co-Operative Bank account.  Upon information and belief, there may be other transfers 

which the Trustee has not yet located. 

 20 From June, 2005, CLM and FRM did not have sufficient funds to cover their 

obligations, and CLM and FRM were insolvent. 

 21. FRM and CLM used the commingled funds of investors to fund the transfers to 

CHCC. 

22. FRM transferred approximately $20,000 to CHCC within the 90 days before the 

Petition Date.  FRM and CLM transferred approximately $96,000 to CHCC in the year before 

the Petition Date.  

23. Scott Farah, Robert Farah and CHCC are “insiders” of the Debtors pursuant to the 

definition set forth in 11 U.S.C. §101(31). 

CLAIMS 

COUNT I – CLAIM TO AVOID FRAUDLENT TRANSFERS PURSUANT TO 
 11 U.S.C. §548 

 
24. The allegations of Paragraphs 1 through 23 are incorporated by reference. 

25. Pursuant to 11 U.S.C. §548(a)(1): 



‐ 7 ‐ 

The trustee may avoid any transfer… of an interest of the debtor in 
property…that was made…within 2 years before the date of the 
filing of the petition… if the debtor… (A) made such 
transfer…with the actual intent to hinder, delay or defraud any 
entity to which the debtor was… indebted; or (B)received less than 
reasonably equivalent value in exchange for such transfer…; and 
(ii)(I) was insolvent on the date that such transfer was made… or 
became insolvent as a result of such transfer… was engaged in 
business or a transaction, or was about to engage in business or a 
transaction for which any property remaining with the debtor was 
an unreasonably small capital intended to incur, or believed that 
the debtor would incur, debts that would be beyond the debtor’s 
ability to pay as such debts matured; or made such a transaction for 
the benefit of an insider… 
 

 26. Between October, 2005 and October, 2009, CLM and FRM transferred to CHCC 

at least $372,150.  CLM and FRM made the transfers with the actual intent to hinder, delay or 

defraud creditors of CLM and/or FRM, and CLM and/or FRM received no consideration for 

such transfers.  In addition, at the time FRM and CLM made such transfers CLM and FRM were 

insolvent, were engaged in a business for which FRM and CLM had unreasonably small capital, 

and/or CLM and FRM intended to incur and believed they would incur debts beyond their ability 

to pay as such debts matured. 

27. FRM and CLM’s transfers of funds to CHCC were fraudulent transfers pursuant 

to 11 U.S.C. §548(a)(1), and the transfers must be avoided pursuant to 11 U.S.C. §548(a)(l) and 

§550. 

COUNT II- CLAIM TO AVOID FRAUDULENT TRANSFERS PURSUANT 
 TO 11 U.S.C. §544(b) 

 
28.  The allegations of Paragraphs 1 through 27 are incorporated by reference. 

29. Pursuant to 11 U.S.C. §544(b) the Trustee may bring a fraudulent transfer action 

in the Bankruptcy Court under applicable state law. 
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30. Pursuant to New Hampshire RSA 545-A:4 I(a), the Trustee may avoid a transfer 

of property within 4 years of the Petition Date if the transfer was fraudulent as to any creditor of 

CLM, whether or not the debt was incurred before or after the transfer, if CLM made the transfer 

“[w]ith the actual intent to hinder, delay or defraud any creditor of the debtor…” 

 31. Between October 2005, and October, 2008 FRM and CLM transferred at least 

$372,150 to CHCC.  FRM and CLM made the transfers with the actual intent to hinder, delay or 

defraud creditors of CLM and/or FRM, and CLM and/or FRM received no consideration for 

such transfers.  Such transfers were fraudulent and avoidable transfers pursuant to 11 U.S.C 

§544(b) and New Hampshire RSA 545-A:4 I(a). 

COUNT III– CLAIM TO AVOID PREFERENCE PAYMENTS 
UNDER 11 U.S.C. §547(b) 

 
 32. The allegations of Paragraphs 1 through 31 are incorporated by reference. 

 33. Pursuant to 11 U.S.C. §547(b): 

[T]he trustee may avoid any transfer of an interest of the debtor in property (1) to 
or for the benefit of a creditor;(2)  for or on account of an antecedent debt owed 
by the debtor before the transfer was made;(3)  made while the debtor was 
insolvent;(4) made (A)  on or within 90 days before the date of the filing of the 
petition; or(B)  between ninety days and one year before the date of the filing of 
the petition, if such creditor at the time was an insider; and (5)  that enables such 
creditor to receive more than such creditor would receive if (A)  the case were a 
case under chapter 7 of this title; (B)  the transfer had not been made; and(C)  
such creditor received payment of such debt to the extent provided by the 
provisions of this title. 

 34. CLM and/or FRM transferred to CHCC approximately $20,000 within 90 days 

before the Petition Date.  The payments were made while the Debtors were insolvent.  The 

payments enabled CHCC to receive more than it would have received if the Debtors were in 

chapter 7 and the transfers had not been made. 
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 35. CLM and/or FRM transferred to CHCC approximately $96,000 within 1 year 

before the Petition Date.  The payments were made while the Debtors were insolvent.  The 

payments enabled CHCC to receive more than it would have received if the Debtors were in 

chapter 7 and the transfers had not been made.  CHCC was an insider, as defined in 11 U.S.C. 

§101(31), of FRM and CLM in that Scott Farah, the secretary treasurer of CHCC, was the sole 

owner of FRM and controlled CLM.  In addition, Scott Farah was the secretary treasurer of 

CHCC and Robert Farah, Scott Farah’s father, was the president of CHCC. 

 36. The transfers FRM and CLM made to CHCC within 1 year before the Petition 

Date or alternatively within 90 days before the Petition Date are avoidable preferences pursuant 

to 11 U.S.C. §547(b). 

TURNOVER OF ESTATE PROPERTY PURSUANT TO 11 U.S.C. §542 

 37. The allegations of Paragraphs 1 through 36 are incorporated by reference. 

 38. To the extent that CHCC is in possession of any property of the Debtors which 

has or has not been discovered have not been discovered by the Trustee, the Trustee requests that 

the Court, pursuant of 11 U.S.C §542, impose a constructive trust on said property in favor the 

estates of the Debtors. 

RELIEF REQUESTED 

 The Trustee requests that the Court order the following relief: 
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COUNT I 

 A. Declare that the transfer of funds and/or assets by CLM and/or FRM to CHCC in 

an amount of at least $382,150.00 were fraudulent transfers pursuant to 11 U.S.C. §548 and that 

those transfers can be avoided by the Trustee. 

 B. Order that CHCC return to the estates of CLM and/or FRM all assets and/or funds 

transferred by CLM and/or FRM to them directly or indirectly. 

 C. Order such other and further relief as may be just. 

COUNT II 

 A. Declare that the transfer of funds and/or assets by CLM and/or FRM to CHCC in 

an amount of at least $382,150.00 were fraudulent transfers pursuant to New Hampshire RSA 

545-A: 4I(a) and 11 U.S.C. §544(b) and that those transfers can be avoided by the Trustee. 

 B. Order that CHCC return to the estates of CLM and/or FRM all assets and/or funds 

transferred by CLM and/or FRM to CHCC, directly or indirectly. 

 C. Order such other and further relief as may be just. 

COUNT III 

 A. Declare that all transfers of funds by FRM and CLM to CHCC made within 1 

year before the Petition Date were preference payments avoidable by the Trustee pursuant to 11 

U.S.C. §547(b) and §550. 
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 B. Alternatively, declare that all transfers of funds by FRM and CLM to CHCC 

made within 90 days before the Petition Date were preference payments avoidable by the Trustee 

pursuant to 11 U.S.C. §547(b) and §550. 

 C. Order that CHCC return to the estates to CLM and/or FRM all such preference 

payments. 

 D. Order such other and further relief as may be just. 

COUNT V 

 A. Order, pursuant to 11 U.S.C. §542, that CHCC return all property of CLM and/or 

FRM, discovered and undiscovered, to the estates of CLM and/or FRM. 

 B. Order such other and further relief as may be just. 

      Steven M. Notinger, Chapter 7 Trustee 

      For Financial Resources Mortgage Inc. 
      And C L and M, Inc.       
     
      By Their Attorneys 
 
      Donchess & Notinger, PC 
 

Dated:  04/01/10    By:  /s/ James W. Donchess 
      James W. Donchess 
      547 Amherst Street 
      Nashua, NH  03063 
      (603) 886-7266 
      trustee@dntpc.com 
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1 EXAMINATION 

2 BY MR. DONCHES S: 

3 Q. I would normally have you sworn in, but we're 

4 not going to do that today, so why don't I just ask 

5 you, could you identify yourself by name and address? 

6 A. Sure. Scott David Farah. My mailing address 

7 is   , Meredith, New Hampshire 03253. 

8 Q. What is your date of birth? 

9 A. . 

10 Q. Can you outline your educational background? 

11 A. Yeah. I graduated from Oral Roberts 

12 University in 1985 with a history degree and a 

13 business minor. Post that, I've got a degree from 

14 American College out of Bryn Mawr, Pennsylvania and I 

15 am a chartered financial consultant and a CLU which is 

16 a certified life underwriter. 

17 Q. And who issued the chartered financial 

18 consultant? 

19 A. American College out of Bryn Mawr, 

20 Pennsylvania. 

21 Q. And the next thing you mentioned was 

22 certified life ... 

23 A. Underwriter. It was issued by the same 

BRAGAN REPORTING ASSOCIATES, INC. 
(603) 669-7922 
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1 college. 

2 Q. And what does it mean to be a certified 

3 financial ... 

4 A. A chartered financial consultant? 

5 Q. Yeah. 

6 A. It's a degree for financial planning. You 

7 cover things like trusts and taxes and that sort of 

8 stuff. 

9 Q. And a certified life underwriter is what? 

10 A. For life insurance purposes, like how life 

11 insurance trusts work and all that sort of thing. 

12 Q. After college, after 1985, could you 

13 summarize your employment history? 

14 A. Mm-hmm. I worked for a year out in Tulsa 

15 after I went to college being a life insurance agent 

16 and worked at Galen, Myers & Associates and after 

17 that, I moved back to New Hampshire and went to work 

18 for Donald Dodge in his company, D. E. Dodge & 

19 Associates, as a financial planner and life insurance 

20 agent. I worked for Don until 1989 when I started 

21 Financial Resources. 

22 Q. And what did you do for D.E. Dodge & 

23 Associates? 

BRAGAN REPORTING ASSOCIATES r INC. 
(603) 669-7922 
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1 A. Business and personal financial planning and 

2 sold life insurance. 

3 Q. And I take it that you grew up in the Lakes 

4 Region? 

5 A. I did. My dad is the pastor up here in 

6 Center Harbor, so we've lived here since I was twelve. 

7 Q. And you went to what high school? 

8 A. Laconia Christian School. 

9 Q. Now, you said in 1989 you started ... 

10 A. Financial Resources. 

11 Q. Financial Resources, Inc. 

12 A. It's a little complex. Originally the legal 

13 name was Financial Resources and Assistance of the 

14 Lakes Region, Incorporated. I used that for many 

15 years and then when I started doing offices all around 

16 I went to it's all in the same corporation. We 

17 went to Financial Resources National. Again, we kept 

18 the same corporation. Just the name changed. Then 

19 when we went to get our FMA license, we found out we 

20 could not use the name "national" in our name, so we 

21 changed it to Financial Resources Mortgage. 

22 Q. 

23 A. 

And when did you make that change? 

Approximately two years ago. 

BRAGAN REPORTING ASSOCIATES, INC. 
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1 Q. So these different entities that you have 

2 named are all the same corporation? 

3 A. They were always the same corporation. All 

4 it was was changing the name to make it more 

5 appropriate. 

6 Q. When you say you went for your FMA license, 

7 what do you mean? 

8 A. Financial Resources, in order to do FHA 

9 mortgages, you have to get approved. It's called a 

10 Mini-Eagle. And you have to go through an approval 

11 process in order to broker mortgages. 

12 Q. I don't know that much about the mortgage 

13 market, but when you say FMA mortgages, do you mean 

14 mortgages that you resell to FHA? 

15 A. Yes and no. There are two different levels. 

16 There's Eagle and there's Mini-Eagle. With Eagle, you 

17 use your own lines of credit and then you resell the 

18 mortgages. With Mini-Eagle, you don't use any of your 

19 own money. You're just purely a broker and bigger 

20 players use their money. Like IndyMac Bank or Sun 

21 Trust or whatever would use their money and fund the 

22 

23 

loans and then they would sell them to the FHA. My 

applications was for Mini-Eagle. We never used any 

BRAGAN REPORTING ASSOCIATES, INC. 
(603) 669-7922 
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1 lines of credit. 

2 Q. Now, there's another corporate entity, CL&M, 

3 Inc. 

4 A. Yes. 

5 Q. When did you form that? 

6 A. I did not form that. 

7 Q. How did that get form? 

8 A. Donald Dodge formed it as a servicing 

9 company. 

10 Q. When was that formed? 

11 A. I'm not sure of the exact year. 2004, I 

12 think. And I never had any ownership or any 

13 involvement in that corporation. 

14 Q. Who was the legal owner of Financial 

15 Resources & Associates of the Lakes Region, Inc. 

16 which then assumed other names as you went along? 

17 A. At what point in time? 

18 Q. At any point in time. 

19 A. Okay. At the initial application, there were 

20 four people. There was Don Dodge, there was my dad, 

21 Robert Farah, myself and   who is one of Don 

22 Dodge's partners. All of my records are at the 

23 office, so I don't have the exact dates, but 
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1 approximately fifteen years ago, I bought out Don 

2 Dodge,   and my dad and then have owned a 

3 hundred percent of the stock since. 

4 Q. And I think you suggested that CL&M has 

5 always been owned by Donald Dodge? 

6 A. That is my understanding, yes. 

7 Q. Did you ever serve as an officer in that 

8 company? 

9 A. No. 

10 Q. There's another company by the name of Great 

11 Land Proj ect Development, Inc.? 

12 A. Yes, sir. 

13 Q. Do you know how that corporation was formed? 

14 A. Again, that's Don Dodge's corporation and I 

15 had no legal ownership, no officer status, nothing. 

16 Q. Now, you had office space at a location in 

17 Meredith, correct? 

18 A. Okay. The Meredith office space was -- yes, 

19 there's an office there, 15 Northview Drive. 

20 Q. Yes. 

21 A. Right. 

22 Q. And that's where Financial Resources Mortgage 

23 was located? 
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1 A. Correct. 

2 Q. Can I just refer to that as FRM? 

3 A. Absolutely. 

4 Q. Didn't Dodge also have office space there? 

5 A. Yes. 

6 Q. Now, I wanted to show you a set of documents 

7 which I think you produced in response to either a 

8 subpoena or you voluntarily produced these, I'm not 

9 sure which, but I'll ask you eventually. Are those 

10 documents that you produced? 

11 A. Yes. Well, let me look through them all. 

12 (Reviewing referenced documents.) No, I didn't 

13 produce this one. 

14 MR. RAMSDELL: Yes, you did. That's my cover 

15 letter. These are documents that are in response to 

16 the subpoena that was served with the deposition. 

17 THE WITNESS: Sorry. 

18 MR. RAMSDELL: I think the reason he was 

19 confused, he didn't possess a copy of this. I got 

20 this from a different source, but because I had it, I 

21 produced it to you as well. 

22 

23 

MR. DONCHESS: That's fine. 

MR. RAMSDELL: And by the way, I came across 
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1 this morning again I received these as part of a 

2 lawsuit somebody filed and I didn't or we didn't 

3 produce them in response to your subpoena. They're 

4 already a matter of public record, but those are 

5 guarantees from the civil suit that was filed and they 

6 included the guarantees as part of the claim. Again, 

7 Scott didn't have copies of those, but I received them 

8 from the attorney who filed the suit and so because I 

9 have them, I'm giving them to you as part of his 

10 production response to your subpoena as if he 

11 possessed them. 

12 MR. DONCHESS: Let's start with the first 

13 package. Why don't we mark those as the first 

14 exhibit. 

15 (Farah Exhibit 1 marked for Identification.) 

16 Q. So Exhibit 1 is a group of documents you 

17 produced or your attorney produced in response to the 

18 subpoena issued by the trustee? 

19 A. Correct. 

20 Q. And I think Mr. Ramsdell, your lawyer, has 

21 suggested that you're also producing this other group 

22 of documents which I'm showing you now. 

23 A. (Reviewing referenced documents. 
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1 correct. 

2 MR. DONCHESS: Could we mark that as 

3 Exhibit 2? 

4 (Farah Exhibit 2 marked for Identification.) 

5 Q. Now, going back to the corporations, FRM --

6 let me refer to FRM. How many bank accounts did FRM 

7 have to the best of your knowledge? 

8 A. We had three bank accounts at Citizen's. One 

9 of them did everything. One of them -- 95 percent of 

10 the business went through one of them. We had one 

11 bank account in Massachusetts and there was $5,000 in 

12 there and we hadn't used that particular account in a 

13 number of years. 

14 Q. Do you know what bank that's in? 

15 A. (Addressing Attorney Ramsdell.) Do you 

16 remember? 

17 I brought in a check way back in. 

18 MR. RAMSDELL: I turned the checkbook over to 

19 the United State's attorney's office. I mayor may 

20 not be able to tell you. If I have the name of that 

21 bank, I'll give it to you, but I turned the actual 

22 checkbook itself over to the u.s. attorney's office 

23 and I'm not sure that I do have the name, but if I do, 
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1 I'll produce it for you later today or tomorrow. 

2 Q. Any other bank accounts? 

3 A. Well, let me finish with that one. There was 

4 approximately $5,000 in that account and I hadn't used 

5 it in a number of years. The one other account that 

6 we had was Spirit Bank in Tulsa, Oklahoma and there 

7 was only a hundred dollars in that account. I needed 

8 to have an account opened in order to do business in 

9 Oklahoma and all of those records are in the office. 

10 Q. When you say there was $5,000 in the bank 

11 account in Massachusetts, what time period are you 

12 referring to? 

13 A. I used the money up right at the very end. 

14 You know, the end of October, beginning of November. 

15 I used every nickel I had. Prior to that, I would say 

16 approximately two years, maybe longer, there was no 

17 activity in that account. 

18 Q. And who had check writing authority on those 

19 different accounts? 

20 A. I had check writing authority on everything. 

21 I don't think anybody else had it. On the Citizens 

22 Bank accounts,  , , could sign the 

23 checks, but she would only do that if I was on 
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1 vacation or something like that and to the best of my 

2 knowledge, those are the only people who had any 

3 rights to sign anything. 

4 Q. Do you know how many bank accounts CL&M had? 

5 A. I don't. You would have to ask Don. 

6 Q. Did you have any check writing authority with 

7 respect to any CL&M account? 

8 A. No. 

9 Q. Do you know how many bank accounts Great Land 

10 Project Development had? 

11 A. No. 

12 Q. And did you have any check writing authority 

13 for those accounts? 

14 A. No. 

15 Q. Why were you only able to produce the 

16 documents which were incorporated in Exhibits 1 and 2 

17 in response to the subpoena? 

18 A. A hundred percent of the balance of my 

19 personal and business financial records were or are at 

20 15 Northview Drive and in November when we closed 

21 down, the government asked if they could change the 

22 locks and I gave them permission to do so. 

23 Q. Now, let me ask you about your personal 
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1 assets. What assets do you own at the present time? 

2 A. Whatever share it is of my house because the 

3 house my wife and I own together. I have a lot that 

4 is adjacent to the house that I own free and clear. I 

5 have a timeshare. I can't imagine that has any value, 

6 but I have a week of timeshare that I own free and 

7 clear. 

8 Q. Where is that? 

9 A. Village at Winnipesaukee. I just can't 

10 imagine it's worth five cents. I have my retirement 

11 fund, a 401K, which is approximately $49,000, the car, 

12 the truck, personals. 

13 Q. How about more liquid or more non real estate 

14 related assets? 

15 A. No, I don't have any stocks and bonds. I 

16 don't have a checking account or a savings account. I 

17 have nothing. 

18 Q. Do you have any art work or anything like 

19 that? 

20 A. No. Let me clarify that. We have a few 

21 antique-type things that are worth a few thousand 

22 dollars at the house and Susan and I have agreed to 

23 give those to the bankruptcy, to you guys, at the same 
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1 time that we deed over the house, but there's nothing 

2 of any significant value. 

3 Q. And when did you acquire the house? Just a 

4 ballpark. 

5 A. Probably late '80's. I would say late '80's, 

6 early '90's. 

7 Q. How about the lot? When approximately did 

8 you acquire the lot? 

9 A. The same time, and it was 35 acres originally 

10 and we subdivided off three acres a number of years 

11 ago. 

12 Q. And do you have any sense of what the lot 

13 might be worth? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. The tax assessment said sixty some odd 

thousand. I believe I provided that. 

but 

one 

off 

All 

off 

Q. And is there a mortgage on the lot? 

A. Yes and no. There's no debt owed on the lot, 

there were two mortgages that were put on there, 

by 

and 

of 

is 

Q. 

Don Dodge and one by  , that I've paid 

we never got around to issuing the discharges. 

the records that prove that they've been paid 

in the office or was in the office. 

And when do you think you paid off those 
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1 loans? Again, just ballpark. 

2 A. Ten years ago or more. 

3 Q. And how did you pay for the house and for the 

4 lot? 

5 A. The house and lot were one purchase. 

6 Q. Okay. 

7 A. We got financing from a bank. 

8 Q. And are there mortgages on the house at this 

9 point? 

10 A. Yeah; approximately $250,000. 

11 Q. And what do you think the house is worth? 

12 A. According to the town, it's worth three 

13 something. I have it here. $385,000 according to the 

14 town records. 

15 Q. And you're referring to a tax record that's 

16 part of Exhibit I? 

17 A. Correct. I got those from the town. 

18 Q. Do you have a personal bank account? 

19 A. Citizens Bank. 

20 Q. And is there any money in it? 

21 A. No. 

22 Q. Have you used a personal accountant over the 

23 last five years? 
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1 A. An accountant? 

2 Q. Yes. 

3 A. Yes;   at H&R Block. 

4 Q. And where is her office? 

5 A. Laconia. 

6 Q. Has she done tax returns for you? 

7 A. For many years. 

8 Q. When you say many, ten or more? 

9 A. More than ten. 

10 Q. And I take it you don't have copies of your 

11 tax returns at this time? 

12 A. They're all at the office. 

13 Q. Did you file jointly with your wife or 

14 separately? 

15 A. Jointly. 

16 Q. And I think you told me thi p , but I'm going 

17 to ask it again. So we're talking about your tax 

18 returns for the last two years. You do not have 

19 copies of those? 

20 A. 

21 Q. 

22 A. 

23 Q. 

No, sir. 

Because they were in the office? 

Correct. 

And you didn't remove anything before the 
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1 office was closed? 

2 A. I did not. 

3 Q. Do you know what assets or do you have any 

4 knowledge regarding what assets your wife Susan owns? 

5 A. Yes. 

6 Q. To the best of your knowledge, what does 

7 Susan own? 

8 A. She owns, of course, half the house. There's 

9 a property in Franklin, 61 South Main Street, that is 

10 an eight-unit property that Susan has agreed to deed 

11 over to the Bankruptcy Court. The office building, 15 

12 Northview Drive. These are in trusts. These are in 

13 separate trusts, but Susan is dealing with that and 

14 she's agreed to deed that over to the Bankruptcy 

15 Court. 

16 Q. Anything else that you are aware of? 

17 A. Yeah. She's the beneficiary on a number of 

18 trusts. Excuse me. A 50 percent beneficiary on a 

19 number of trusts and she's agreed to deed all of those 

20 over to the Bankruptcy Court. 

21 Q. 

22 0 f? 

23 A. 

What trusts is Susan 50 percent beneficiary 

I am, of course, doing this all off the top 
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1 of my head. 

2 Q. I realize that. 

3 A. There's a property in Ossipee. I don't know 

4 the name of the trust. 

5 Q. Let me just stop you there. What kind of 

6 property is that? 

7 A. It's a big piece of land with approvals to do 

8 a subdivision and to do gravel and sand and she's 

9 co-beneficiary on ... 

10 Q. 

11 minute. 

12 A. 

13 Q. 

14 that? 

15 A. 

16 Q. 

17 value? 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

Let me stop you on that one just for a 

Sure. 

Who is the other 50 percent beneficiary on 

Gary Coyne. C-O-Y-N-E. 

Do you have an estimate of that property's 

I don't. 

Are there mortgages on that property? 

Yes. 

Do you know how much? 

I don't. 

Do you know who holds the mortgage or 
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1 mortgages? 

2 A. I know one of the mortgages is held by the 

3   Group.   represents a whole 

4 bunch of professional athletes and they had pooled 

5 together some money to do a mortgage on it. 

6 Q. But you're not aware of what the loan was or 

7 how much it was? 

8 A. Again, I don't have any of the records, but 

9 it's not going to be listed like that. It's going to 

10 be listed as a trust. 

11 Q. I'm familiar with who   is. 

12 A. There were two additional mortgages on that 

13 property. There was originally two pieces of property 

14 and each piece had a first mortgage to the original 

15 owners of the properties. I don't know the amounts. 

16 Q. Do you remember who the original owners are? 

17 A. I do not. 

18 Q. How is it that your wife Susan and Gary Coyne 

19 are 50 percent beneficiaries of the trust that owns 

20 that particular parcel? 

21 A. I did that with a number of properties where 

22 I did a lot of the work, put stuff together and would 

23 make a joint venture, and I'll get into some of the 
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1 other ones here in just a second, but the standard 

2 operating procedure was I was doing tons of work. 

3 Instead of taking compensation, i.e., dollars, I would 

4 take a percentage ownership in a deal and instead of 

5 taking it in my name, I put it" in Susan and/or the 

6 boys' names for liability purposes. Many years ago, 

7 twenty plus years ago, I was working with an attorney 

8 and he said you should always set up separate trusts 

9 for each property that you own and as much as possible 

10 you should put them in your spouse's name for 

11 liability purposes. That way there, if there was a 

12 lawsuit against one piece of property, it wouldn't 

13 contaminate the other ones; if there was a lawsuit 

14 against you as a business owner, it wouldn't 

15 contaminate the ownership of the other properties. So 

16 that was standard operating procedure. 

17 Q. And speaking about the parcel in Ossipee that 

18 we've been talking about, you've explained how you 

19 came to be or your wife came to be a 50 percent 

20 beneficiary. 

21 A. Yep. 

22 Q. What did Gary Coyne contribute to that 

23 particular parcel to justify his 50 percent 
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1 participation? 

2 A. Gary was kind of the spearhead as far as the 

3 development. He found it, got it under agreement and 

4 spearheaded the project. 

5 Q. How was the property paid for? 

6 A. It isn't. Well, it is and it isn't. It's 

7 got mortgages on it, so that's how it was paid for. 

8 Q. So it was completely seller financed or are 

9 you suggesting it was completely seller financed in 

10 the sense that you suggested ... 

11 A. I don't recall if it was completely seller 

12 financed. I just don't recall. 

13 MR. RAMSDELL: Scott, you've got to let him 

14 finish the question. She can only take one of you at 

15 a time. 

16 Q. So what you're saying is the parcel was paid 

17 for in part by the sellers giving a mortgage and 

18 potentially in part by these other mortgage holders 

19 who advanced funds to make the purchase, is that 

20 correct? 

21 A. I'm not trying to be I just plain don't 

22 know without looking at the documents how that 

23 particular one was structured. 
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1 Q. Do you know how much the trust that owns the 

2 property paid for the purchase? 

3 A. I don't. 

4 Q. And do you know when that purchase took 

5 place? 

6 A. I don't. 

7 Q. Do you know what decade? 

8 A. Oh, I'm sorry. If you want to be broad, 

9 within the last two years. Does that help? 

10 Q. Yeah. 

11 A. Okay. 

12 Q. I'm just looking for whatever level of 

13 information or memory you have. 

14 A. Oh, sure. I understand. 

15 Q. And I think we were on the subject of 

16 property where Susan is a 50 percent beneficiary. 

17 You've talked about the one in Ossipee. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 trust? 

23 A. 

There's a number of other ones. 

What's the next one that you remember? 

It's on   in Moultonboro. 

And do you know whether that one is held by a 

Yes. Let me break it up. There was 
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1 originally five lots that I believe were all held by 

2 the  Trust. LB is  . SF is Susan 

3 Farah. Three of them are just lots. Two of them have 

4 houses on them. One of the houses for sure we 

5 refinanced into Don Dodge's name to get low interest 

6 rate financing on it, 30-year financing at, I don't 

7 know, six, seven percent. The second house may have 

8 been also refinanced into Don's name. I just don't 

9 recall. 

10 Q. And when you say refinanced into Don's name, 

11 what do you mean by that? 

12 A. It was actually sold to Don who got 

13 conventional financing from -- I couldn't tell you 

14 who, but conventional normal 30-year financing. 

15 Q. And Dodge would then lease the property to 

16 someone? 

17 A. Have it up for sale and/or lease it, yes. 

18 that's Cook Lane. 

19 Q. Let me stay there. So in that situation, 

20 Susan is a 50 percent beneficiary and   is 

21 the other 50 percent beneficiary? 

22 A. 

23 Q. 

Correct. 

And do you know how that property was paid 
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1 for? 

2 A. I know there was some owner financing 

3 involved. I know there was some lender financing 

4 involved. I do not recall whether or not there was 

5 any issue involved. 

6 Q. And do you recall approximately when the 

7 trust bought that   property? 

8 A. Three to four years ago. 

9 Q. Are there other properties where Susan is a 

10 50 percent beneficiary? 

11 A. Yeah. If you like, I'll walk you through all 

12 of them that I can remember. 

13 Q. Okay. What's the next one? 

14 A. The next one would be the Good Earth 

15 Revocable Trust. That's in Laconia. That's a condo 

16 development. Some of the condos are complete. It's 

17 on   . Susan and Gary are 50/50 

18 beneficiaries. We did get financing from private 

19 lenders. I do not recall whether or not we put any 

20 cash out. The time horizon on that was three years 

21 ago. 

22 Q. 

23 A. 

Did you buy that property from Gary Coyne? 

No. 
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1 Q. Or a Gary Coyne related corporation? 

2 A. I don't recall. I know that Gary was 

3 involved in the development, so I don't know if the 

4 property went from the original owners to Gary and 

5 then to the trust or just straight from the original 

6 owners to the trust. I just plain don't know, but you 

7 know, it would have been one or the other. 

8 Q. And you're not sure of any you're not sure 

9 whether you or Coyne put any cash into that? 

10 A. I don't. I can't recall. 

11 Q. On that property, I think the first mortgage 

12 is held by a guy named   or an entity 

13 that he's a trustee of. 

14 A. It certainly could be. 

15 Q. Do you recall  ? 

16 A. Oh, I know   very well. You're 

17 asking me if I know what mortgage he had.  had 

18 many mortgages. 

19 Q. If I suggested to you that   had 

20 contributed $375,000 to that purchase, do you have a 

21 memory of that or not? 

22 A. I would not dispute the number. I just don't 

23 know and I don't know whether it was towards the 
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1 purchase or towards the development of the property. 

2 Q. And do you recall whether   was 

3 paid back any of his principal on that deal? 

4 A. I do not. 

5 Q. And there's another gentleman who I believe 

6 has a second on that property by the name of . 

7 A. Okay. 

8 Q. Do you remember him? 

9 A. Sure. 

10 Q. What is his name? 

11 A. . 

12 Q.  ? 

13 A. Yeah. 

14 Q. Am I pronouncing it correctly? 

15 A. You pronounced it ," but that's 

16 okay. 

17 Q. Do you know if he's been paid back any 

18 principal? 

19 A. I do not. 

20 Q. On that property Great Land has a mortgage. 

21 Do you recall that? 

22 A. I agree with you. I just don't recall a 

23 whole lot of details about it. 
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1 Q. But is it your memory that Great Land does 

2 have a mortgage there? 

3 A. I honestly don't remember. I won't deny it 

4 if you say there's a mortgage with Great Land, but I 

5 just don't recall. 

6 Q. Let me ask the next question to see if you 

7 have any memory. Do you know why Great Land would 

8 have a mortgage on that property? 

9 A. Yes. 

10 Q. Why? 

11 A. It would have been because we had put 

12 together some funds for the construction and broken 

13 those out and Gould and Burke would have created 

14 assignments or partial assignments for the 

15 individuals. 

16 Is the Great Land mortgage a fairly good 

17 sized one? 

18 Q. Yes. 

19 A. Okay. Then I'll say yes, there is a Great 

20 Land mortgage on there, and what would have happened 

21 is there would have been partial assignments to that 

22 mortgage for the individual lenders that purchased up. 

23 Q. And just so I'm accurate, I think there might 
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1 be two Great Land mortgages on there. 

2 A. Okay. 

3 Q. But they're sizable. They're in the range of 

4 two to four million. 

5 A. Then that's the structure. 

6 Q. Do you recall how much money was advanced 

7 towards this is called Beaver Pond, right? 

8 A. Yes. 

9 Q. Do you remember how much money was advanced 

10 into the Beaver Pond project? 

11 A. A lot. I just don't recall. In the 

12 millions. 

13 Q. And from what account or what entity were 

14 those funds advanced into the Beaver Pond project? 

15 A. I don't understand the question. 

16 Q. Who wrote the checks? 

17 A. CL&M. 

18 Q. Let me go back. CL&M advanced the funds and 

19 yet there's a Great Land mortgage on there. Why is 

20 there not a CL&M mortgage if CL&M was advancing the 

21 funds? 

22 

23 

A. Because CL&M was the servicing agent. 

were not the it was a servicing agent. 
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1 Q. And what was Great Land? 

2 A. Just a development company. Great Land 

3 didn't do any servicing. 

4 Q. Did Great Land contribute anything to the 

5 project? 

6 A. No. 

7 Q. So I guess I'm asking why Great Land would 

8 have a mortgage of a sizable amount if Great Land 

9 didn't advance any funds. 

10 A. It was an initial -- you create the mortgage 

11 and then you do partial assignments at the same time, 

12 so it gives you one mortgage and then the partial 

13 assignments go off of that mortgage. 

14 Q. Now, there are quite a few unit mortgages. 

15 A. That's what I'm talking about. 

16 Q. Were you aware that none of those unit 

17 mortgages are recorded? 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

As separate, yes. 

You were aware that they were not recorded? 

Correct. 

Was there a reason for that? 

Waiting for Attorney General approval. 

Going back to the subject of the trust that 
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1 your wife is a 50 percent beneficiary of, you've 

2 discussed a few. I think you've implied there are 

3 others. 

4 A. Yes. 

5 Q. Why don't we move on to the next one. 

6 A. The next one is   That was a 

7 mobile home park in Laconia 50/50 between Susan and 

8  . Financing came from private individuals. 

9 I do not recall whether or not any cash came from 

10 anybody. 

11 Q. Anybody meaning you or ... 

12 A. From  or Susan. Not Susan but from 

13  or me. I would say like it was three years we 

14 got that. I'm not sure exactly when. 

15 Q. And there's some kind of approval on that for 

16 a single family development? 

17 A. Mobile homes. I think it's 60. 

18 Q. And are there some mobile homes or other 

19 structures on any of those lots? 

20 A. 

21 Q. 

22 A. 

23 Q. 

Yes. 

How many? Do you have a ballpark idea? 

Three or four. 

And is Coyne involved in that one? 
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1 A. Yes and no. He was the original one. He put 

2 it together originally, but then he's no longer 

3 involved except for does he help on it? Absolutely. 

4 And I believe that he took back a mortgage for his 

5 portion on that one. 

6 Q. What other trust is Susan a 50 percent 

7 participant in? 

8 A. I'm just trying to think. Well, she's a 

9 hundred percent on Northview Drive, but I said that 

10 already, didn't I? 

11 Q. Well, we didn't really go through that one, 

12 so let's go through that one. 

13 A. All right. Northview Drive has always been 

14 in her name or she's the trustee and beneficiary of 

15 that one. 

16 Q. And when approximately was that property 

17 acquired? 

18 A. More than ten years ago. 

19 Q. And do you recall the name of the trust that 

20 owns that? 

21 A. Northview Drive Trust. 

22 Q. And where did the funds come to purchase 15 

23 Northview Drive? 
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1 A. The original funds, it was kind of an 

2 interesting structure. Village Bank had foreclosed on 

3 the property many years ago. We rented it for one 

4 year, they credited a hundred percent of the rent 

5 towards the down payment, and then they financed the 

6 balance. 

7 Q. When you say, we rented it for a year, who 

8 are you talking about? 

9 A. Financial Resources paid the rent, but it was 

10 in the trust's name and everything and then the 

11 property itself, there's an adjacent property ... 

12 Q. Well, let's stick with that for just a 

13 minute, the office building. 

14 A. Okay. 

15 Q. So the bank gave credit for the first year's 

16 rent towards the purchase price? 

17 A. Correct. 

18 Q. And the trust using that down payment 

19 purchased the property? 

20 A. 

21 Q. 

22 A. 

23 Q. 

Correct. 

Which was financed by the bank? 

Village Bank, yep. 

Do you recall what the mortgage on the 
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1 property was at the time of the purchase? 

2 A. In the 150 range. 

3 Q. And do you think any further mortgages have 

4 been placed on that property? 

5 A. Yes. 

6 Q. Do you know who holds those mortgages? 

7 A. Mm-hmm. There was a mortgage we did -- we 

8 put a six thousand square foot addition on the 

9 property five, six, seven years ago. We got the 

10 initial financing from a private lender and I'm 

11 drawing a blank on who it was. Then when the 

12 construction was complete, we refinanced with 

13 conventional financing. I believe the lender was 

14 Lehman Brothers and it has since been sold like 47 

15 times. Then staying with the same property, we 

16 purchased the adjacent property under the name of NDN 

17 Realty Trust. 

18 Q. NDN? 

19 A. Yeah, I think it was NDN. 

20 Q. And do you know what NDN stands for? Usually 

21 it's somebody's name. 

22 A. No. The attorney made it up and he did it as 

23 a joke. I just don't remember. 
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1 Q. Which attorney was that? 

2 A. Mike Burke. Mike Burke was the trustee. 

3 Q. When you say the adjacent property, does it 

4 have the cell tower on it? 

5 A. No, this was a property that was originally 

6 owned by  .  . The adjacent 

7 property was purchased three or four years ago with 

8 little or no down payment and   held the 

9 mortgage on it. 

10 Q. And why were you buying that? 

11 A. Expansion. We went through the process of 

12 getting approval to put another ten thousand square 

13 foot building up.   was the surveyor and the 

14 guy that got it approved. We had some additional 

15 financing on that lot from . I do not recall 

16 the amount. When we went to -- then the two lots were 

17 combined into one. Last summer would be my best 

18 guess. I don't have any records, but I believe at 

19 that point Burke resigned as trustee because the trust 

20 didn't have any assets anymore. 

21 Q. Why not? 

22 A. Because now the NDN Trust -- because it had 

23 deeded the property to the Northview Drive Trust, it 
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1 didn't have any assets. 

2 Q. Okay. 

3 A. And we took a mortgage out with the  to 

4 do the construction of the new building. 

5 Q. Which never took place? 

6 A. Which never took place. 

7 Q. So the  mortgage is on the Northview 

8 Drive property? 

9 A. Mm-hmm. 

10 Q. And that's yes? 

11 A. Yes. I'm sorry. 

12 Q. And is the cell tower on that same property? 

13 A. The cell tower is not. The cell tower, we 

14 sold the cell tower maybe six years ago. 

15 Q. So no trust that Susan is a beneficiary of 

16 owns the cell tower? 

17 A. No, the cell tower was sold to -- I don't 

18 remember the name of the company. It would be -- I 

19 would think you would be able to look it up in the 

20 registry. 

21 Q. What other trusts, if any, is Susan a 

22 50 percent beneficiary of? 

23 A. Did we go over the Franklin property? 
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1 touched on it. 

2 Q. You touched on the fact that there's an 

3 eight-unit building or something. Is that held by a 

4 trust? 

5 A. Yes. 61 South Main Street Trust. It's an 

6 eight-unit building. Susan and I bought the property 

7 fifteen years ago. 

8 Q. Did you buy it with a mortgage? 

9 A. Yes. 

10 Q. Did you put any cash into it? 

11 A. Very little. My recollection is that we 

12 bought it for $90,000 and put down $9,000. Since then 

13 we've done some major renovations. We have a mortgage 

14 on there that's approximately $300,000. It's all 

15 condo-ized. That's the only mortgage on that one. 

16 And again, Susan has agreed to deed that over to the 

17 Bankruptcy Court. 

18 Q. And on that one, is she a hundred percent 

19 beneficiary of the trust? 

20 A. Yes. 

21 Q. Any other trusts where Susan is a beneficiary 

22 of a property? 

23 A. Did I say   already? 
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1 Q. Yes. I think the ones we've talked about, if 

2 my notes are accurate, just to give you a rough 

3 idea ... 

4 A. No problem. 

5 Q. The property in Ossipee. 

6 A. Mm-hmm. 

7 Q. Cook Lane in Moultonboro. 

8 A. Mm-hmm. 

9 Q. The Beaver Pond development. 

10 A. Mm-hmm. 

11 Q. Good Earth is the trust. 

12 A. Yeah. 

13 Q.   

14 A. Yep. 

15 Q. Northview Drive and Franklin. I think those 

16 are the ones, according to my notes, that you have 

17 been through. 

18 A. Okay. There's the SMM Realty Trust which Don 

19 and I created and that has a number of mortgages. 

20 do not believe it owns any real estate. 

21 Q. And is Susan a beneficiary of that trust? 

22 A. Yeah, a hundred percent, and she's also 

23 agreed to turn that over. 
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1 Q. What mortgages does SMM Realty hold? 

2 A. Somewhere between eight and fifteen 

3 mortgages. 

4 Q. And do you recall on what property? 

5 A. A number of properties. 

6 Q. Can you name ... 

7 A. The only one I can recall, it has a big 

8 mortgage on it, the   property down here in 

9 Concord. All the other ones I just don't recall. The 

10 information is at the office. 

11 Q. Do you recall whether the SMM Realty Trust 

12 mortgages are in property in New Hampshire or outside 

13 New Hampshire? 

14 A. For sure in New Hampshire. There is a -- I 

15 just don't recall. I mean, all the records are at the 

16 office. I could tell if I could look at them. I just 

17 don't recall if there are some that are outside the 

18 state. 

19 Q. And the mortgages that are held by SMM, were 

20 they funded at the time that they were acquired? In 

21 other words, did SMM actually lend money to support 

22 the mortgages? 

23 A. No, SMM got the money from CL&M. 
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1 Q. So CL&M funded mortgages which went to SMM? 

2 A. Correct. 

3 Q. And the only one that you can recall right 

4 now is on the   property in Concord? 

5 A. That's the only one I can recall. 

6 Q. Any other trusts where Susan is a 

7 beneficiary? 

8 A. Maybe. I don't mean to be vague here. I 

9 just am unsure how I structured this. We were in the 

10 process of closing on a group of properties excuse 

11 me, a development -- down in I don't remember the 

12 town -- down in southern New Hampshire and the person 

13 that was involved was   and his 

14 daughter . The deal that I structured with 

15 them was that I was going to have a partial beneficial 

16 interest. I do not recall whether that was Susan, 

17 whether it was SMM, whether it was me as an 

18 individual. I just plain don't recall. 

19 Q. And when you say a partial beneficial 

20 interest, a partial beneficial interest in what? 

21 A. In the development project, and it was, I 

22 think, 20 percent, 25 percent, but again, I just plain 

23 don't recall whether that was an asset in Susan's or 
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1 me or what. 

2 Q. In that situation, is it fair to say that 

3 some funds were advanced to   or to that 

4 project but not nearly the amount that is suggested by 

5 the loan amounts? 

6 A. That would be accurate. That particular one 

7 I can recall because it was recent. There was no 

8 money advanced from any assets. It was just, you 

9 know,  had owned the property, had had an 

10 ownership interest in the property. There was no 

11 money from that, and the value of the asset should 

12 there be should I have given that piece to Susan, 

13 which again I don't recall, the value of that would be 

14 essentially zero. 

15 Q. If I suggested to you that $125,000 might 

16 have been advanced to   or to that 

17 project, does that sound right or do you disagree with 

18 that? 

19 A. No, I would agree with that. There was a 

20 small amount advanced on the project as a whole and 

21 that sounds about right. 

22 Q. Any other trusts where Susan owns a 

23 beneficial interest? 
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1 A. I cannot recall any other ones. 

2 Q. Other than the ones you mentioned,  

3 where maybe you were set up to hold a beneficial 

4 interest, anything elsewhere you hold a beneficial 

5 interest personally? 

6 A. Maybe. There is a lot in Sugar Hill that has 

7 a small mortgage on it. Attorney Burke was the 

8 trustee. 

9 Q. Do you remember the name of the trust on that 

10 one? 

11 A. I don't. 

12 Q. Do you remember the borrower? 

13 A. The trust was the borrower. It was 

14 originally two lots. One was sold and I just don't 

15 know who the beneficiary is on that one. 

16 (Discussion held off the record.) 

17 (Attorney Ramsdell and the witness conferred.) 

18 A. There is one other property. Sorry. 

19 Q. Just for terminology sake,   refers 

20 to one of these that we referred to? 

21 A. 

22 Q. 

23 A. 

  does not. 

And what does  refer to? 

?   is one other project. 
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1   is in Laconia. It's a one hundred and 

2 some odd unit approved apartment complex. I don't 

3 know when we got that. Maybe eight years ago. Susan 

4 is a hundred percent beneficiary on that one. 

5 Q. Was there an assisted living plan for that? 

6 A. No. There is a property with an assisted 

7 living facility plan, but we never took ownership of 

8 that property. That was in Northfield. So that was 

9 never transferred. There's no ownership there 

10 never was any ownership on that one. 

11 Q. On  , why were no apartments built 

12 there over the period of the eight years that you've 

13 had the approvals? 

14 A. We haven't had the approvals that long. I 

15 just didn't get the financing in place for that one. 

16 Q. Do you know how long you've had the approvals 

17 for that? 

18 A. Maybe two years. I just don't know. 

19 Q. Do you know the legal owner of that property? 

20 A. I believe it's ProvenQal Park Realty Trust 

21 and   is the trustee and he was the 

22 original owner. 

23 Q. So  sold the property to the entity 
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1 that owns it now? 

2 A. No,  sold his ownership in the 

3 entity. Provencal Park Realty Trust has always owned 

4 the property and continues to own the property. 

5  sold his interest in the property. 

6 Q. And what interest did he have? 

7 A. A hundred percent. 

8 Q. And when did that take place? When did that 

9 purchase take place? Was that eight years ago? 

10 A. Seven, eight years ago. I just don't know 

11 the exact date. 

12 Q. So  continued to be the trustee on 

13 that trust? 

14 A. Yes. 

15 Q. Why did he remain on that? 

16 A. He was an attorney that I used and I was 

17 happy to have him there. 

18 Q. And now have we reviewed all the trusts where 

19 you think Susan may be a beneficiary? 

20 A. All that I can remember. If you know of any, 

21 please bring them up. Those are all the ones that I 

22 can remember. 

23 Q. I can't think of any others. You've thought 
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1 of more than I knew about. 

2 A. Okay. The records would be in the office, 

3 but those are all the ones that I can remember. 

4 Q. Going back to  , why was A.G. 

5 approval never obtained for that condo development? 

6 A. It actually was within a few weeks of being 

7 obtained. 

8 MR. DONCHESS: Could we take a quick break? 

9 Do you mind? 

10 (There was a short recess.) 

11 Q. I'm going to kind of state to you how I 

12 understand some of these transactions were arranged 

13 and I'm going to really just set the groundwork and 

14 I'm going to ask you if you agree or disagree. 

15 A. Okay. 

16 Q. It seems that a number of loan transactions 

17 were arranged from 2006 to 2009, to a closing in 2009 

18 where a trust was created, a trust document was 

19 drafted, and the structure of the transaction was that 

20 the trust was the lender and the borrower would borrow 

21 the money and the trust would hold the note and the 

22 mortgage in the trust's name. 

23 A. Yes. 
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1 Q. And then there were other transactions where 

2 there was no trust and the structure of the 

3 transaction was that the name on the note and mortgage 

4 was an individual, not a trust, and there was a 

5 borrower, but the note and mortgage were in an 

6 individual's name. 

7 A. Correct. 

8 Q. Why were some of the -- well, do you know why 

9 some of the loan transactions were set up using trusts 

10 and others were set up just using individual names? 

11 A. As a broad statement, yes. What would happen 

12 is if there were going to be more than one individual 

13 putting up the dollars, to keep it real simple, if it 

14 was a $300,000 loan and there were three people each 

15 going to put up $100,000, then there would be a trust 

16 created where each of them was a 33 percent 

17 beneficiary. If, on the other hand, someone had been 

18 wanting to put up a hundred percent of the money, then 

19 it would just close in their name as an individual. 

20 That would not be true for every single situation, but 

21 that would be true for the majority of the situations. 

22 Q. What other circumstances, other than the one 

23 you just described, would have led to the choice of 
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1 either a trust or not a trust? 

2 A. The lender's preference. Some of them 

3 preferred to be in trusts. Some preferred to be in 

4 corporations. 

5 Q. Now, most of the trusts, I think, but not all 

6 had Dodge Financial as the trustee. 

7 A. Okay. 

8 Q. Do you recall it that way? 

9 A. Yes. 

10 Q. Why was Dodge Financial set up as the trustee 

11 of the trusts? 

12 A. I have no idea. Just as part of the 

13 servicing, you know, the full service thing because 

14 CL&M was servicing the loans. Then Don would need to 

15 have to make decisions regarding the trusts and as 

16 part of the servicing, that would have been -- that's 

17 why he set it up as Dodge Financial. 

18 Q. Now, there a few trusts, and tell me if you 

19 disagree, but there are few trusts where one of the 

20 trust beneficiaries was named as the trustee of the 

21 trust as opposed to Dodge Financial. 

22 A. I don't have any recollection of that, so I 

23 don't know how to respond to it. 
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1 Q. Who would have made a decision regarding who 

2 was the trustee of a particular trust? 

3 A. I have no idea. I mean, the structure that I 

4 talked about was the only one that we would use. We 

5 would just automatically make it Dodge Financial. 

6 That was the standard operating procedure. I don't 

7 have any idea why we would have chosen somebody else 

8 to be a trustee of any particular trust. 

9 Q. Now, is it fair to say that when you raised 

10 money from investors well, let's go back. 

11 Did you personally raise money from 

12 investors? 

13 A. I personally raised, yes. 

14 Q. And is it fair to say that when investors 

15 would send in funds, they invariably sent them payable 

16 to CL&M? 

17 A. 99 percent of the time, yes. 

18 Q. And was that at your request or their 

19 request? 

20 A. Mine. 

21 Q. And then CL&M would use its checking accounts 

22 to fund these various loans? 

23 A. Correct. 
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1 Q. And many of the loans were construction 

2 loans? 

3 A. Yes. 

4 Q. And once a loan was in place, a construction 

5 loan, CL&M over time would advance funds to the 

6 borrower as the construction progressed? 

7 A. Yes, in a broad sense. CL&M generally did 

8 not write any checks to the borrower. On a 

9 construction loan, they would generally write checks 

10 to the plumber, to the electrician, to the roofer. So 

11 in a broad sense was it funds advanced to the 

12 borrower? Yes, in a specific sense, so there was 

13 funds advanced to the subcontractors. 

14 Q. And I really meant it in a broad sense. 

15 A. Then you're fine. 

16 Q. I mean, occasionally money went directly to a 

17 borrower. 

18 A. 

19 Q. 

20 rule. 

21 A. 

22 Q. 

23 was 

Correct. 

But that was the exception rather than the 

That is an accurate statement. 

And there must have been someone at CL&M who 

well, let me go back. 
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1 When CL&M funded or paid contractors or 

2 suppliers on these construction loans, generally that 

3 was done in response to a requisition of some kind? 

4 A. If you like, I can just explain the process. 

5 It might be faster. 

6 Q. It probably would be. 

7 A. Okay. On a construction loan, the guidelines 

8 were there was an initial budget submitted by the 

9 borrower, you know, or their general contractor. That 

10 budget was reviewed by CL&M. We had   as a 

11 contractor who actually reviewed them, but sometimes 

12 we would have other contractors review them to make 

13 sure that the budget made sense, you know, that we 

14 were not going to build the Taj Mahal for fifty cents. 

15 Q. Did  work for CL&M? 

16 A. No, just a straight. 

17 Q. Consultant? 

18 A. Consultant. 

19 Q. Did you pay him for that? 

20 A. The borrowers would, yes, and you'll see that 

21 on some of the disbursements. 

22 Q. 

23 A. 

Okay. 

So as a general rule of thumb,  would 
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1 review the construction budget to say, yes, this makes 

2 sense, or it didn't. Assuming we had a budget that 

3 made sense, the loan was closed and every time the 

4 general contractor wanted a disbursement or a sub or 

5 whatever, there was a requisition that was sent in 

6 that was also signed by the borrower. That 

7 requisition would then be matched up to the budget. 

8 CL&M would match it up to the budget. So if there was 

9 ten thousand budgeted for the foundation and they got 

10 a bill in for ten thousand for the foundation, it 

11 would be matched up. Then funds would be disbursed to 

12 the appropriate parties. Usually the way it was 

13 broken out would be two checks, one to the foundation 

14 guy for his actual cost and one to the general 

15 contractor for his profit override, and those checks 

16 would go directly to whoever it was and then a report 

17 would be created that would be generated that would go 

18 to the borrower, go to the general contractor and go 

19 to the lender so that they could see that check number 

20 123 for $9,000 went to the foundation guy and check 

21 number 124 for $1,000 went to the general contractor. 

22 And those reports are in every single file. There 

23 will be a report and there will be a copy of every 
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1 single check and invoice associated with that 

2 particular loan file. 

3 Q. And when one of these payments was made to a 

4 sub as you've described it, you notified the lender, 

5 either the person whose individual name the loan was 

6 in or the beneficiaries of the trust that made the 

7 loan? 

8 A. Correct. In other words, going back to our 

9 original example, if there were three beneficiaries, 

10 there would actually be three copies of the report 

11 that would go out, one to each of the beneficiaries. 

12 Q. And who at CL&M monitored these requests for 

13 payment made by the subs or the others that were 

14 involved in these construction loans? 

15 A. Well, they had the three girls plus Don, so 

16 if everything matched up correctly, then Don would not 

17 as a general rule of thumb get involved. However, if 

18 there was something that did not match up, then Don 

19 would get involved. 

20 Q. And the three women that you mentioned, were 

21 they CL&M employees? 

22 A. Yes. 

23 Q. So is it fair to say that Donald Dodge had 
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1 the final decision making authority over whether a 

2 request for payment should be honored? 

3 A. Absolutely. 

4 Q. Now, you said that when you raised funds for 

5 these various loans, the money came to CL&M. 

6 A. Yep. 

7 Q. And I think you told me, but correct me if 

8 I'm wrong, that CL&M or maybe you didn't tell me 

9 do you know how many bank accounts CL&M had? 

10 A. No. 

11 Q. Who would make the decision that we're going 

12 to go forward with a specific loan? 

13 A. Too broad a question. I'm not trying to be 

14 vague. Just at what step? 

15 Q. Well, how did the fundraising and loan 

16 processing work? 

17 A. Okay. What would happen is we would get in a 

18 loan request from a borrower. Financial Resources 

19 would do the initial underwriting to see if it made 

20 some kind of sense. Appraisals would be ordered. 

21 Title would be ordered. Once appraisals were in and 

22 the loan was reviewed, if it made sense 

23 approximately nine out of ten loan requests were 
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1 denied at that level because they just didn't make 

2 sense -- but if everything lined up at that point 

3 and then of course the system evolved, but I mean, 

4 this is where we were at -- what would happen is we 

5 would create Financial Resources would create a two 

6 to five page summary of the borrower's request for 

7 funding. That summary would be mailed out to all of 

8 the people, the private lenders that were on my 

9 mailing list, which was approximately two thousand. 

10 Those summaries would go out. Every other week we 

11 would send out a batch of summaries. When the private 

12 individuals received their summaries, then if they had 

13 interest in a particular transaction, they would give 

14 a call and get the full underwriting file which would 

15 include things like full appraisals, title work, tax 

16 returns, credit reports, budgets if it was a 

17 construction loan. At that point if a private 

18 individual decided to go forward on a particular deal, 

19 then the funds would be sent to CL&M for that 

20 particular transaction. 

21 Q. And who did the screening to determine 

22 whether a loan, quote, "made sense," unquote? 

23 A. Ultimately that was my decision. 
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1 number of people working for me, but I mean, the final 

2 decision would have been ultimately mine. 

3 Q. Now, when a check came to CL&M from an 

4 investor, did it come to you or to Dodge or how did 

5 that work? 

6 A. It went to the CL&M post office box and/or 

7 was wired to CL&M. 

8 Q. Did you learn about it? 

9 A. Oh, sure. 

10 Q. And who would tell you or how would you find 

11 out? 

12 A. Well, CL&M was in the same office with us. 

13 Literally Don and I would talk a dozen times a day. 

14 Q. So Dodge might come to you and say, okay, we 

15 got a hundred thousand from Mr. X? 

16 A. Well, I would have known it was coming 

17 because Mr. X would have talked to me and said, I'm 

18 going to fund a hundred thousand on the Smith deal, so 

19 I already knew that the check was coming. 

20 Q. And do you know whether -- well, let me ask 

21 it this way. 

22 If I suggested to you that CL&M did not 

23 create a separate bank account for each loan, would 
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1 you agree with that? 

2 A. I would agree completely with that. 

3 Q. Because all of the money coming into CL&M was 

4 consolidated into a single fund, is that correct? 

5 A. Yes. 

6 Q. And how do you know that? 

7 A. Because I saw the checkbooks and I mean, I 

8 was there, so ... 

9 Q. Did you have access to the CL&M bank records? 

10 A. Yes and no. I had a key to the office. I 

11 could have gone in and looked at them at any time. I 

12 don't recall that I ever did. 

13 Q. Well, you said that you saw the CL&M 

14 checkbook. 

15 A. Oh, sorry. Don had a running checkbook on 

16 his computer with all the transactions. 

17 Q. And from reviewing that, you could tell that 

18 all the money coming into CL&M was put into a single 

19 account? 

20 A. Yes. Let me go back a step. You asked me 

21 how many accounts CL&M had. I said I don't know 

22 exactly, but as a broad statement, there were two 

23 accounts. One account would be used for about three 
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1 months and then Don would switch over and use the 

2 other account for the next three months, and the 

3 reason for that was for reconciliation purposes 

4 because there were so many checks and so many 

5 deposits, to reconcile the checkbook would have been 

6 just an enormous project, so what would happen was Don 

7 would let one account sit for three months and by that 

8 time, you would figure the majority of the checks had 

9 cleared and he could do the reconciliations on his 

10 overall balance. I don't know how many other checking 

11 accounts they had beyond that, but essentially it was 

12 two if that helps. 

13 Q. And how was it that you saw this? Did you go 

14 in on the computer on your own and look at it or did 

15 you go and ask Don, can you show me what's there, or 

16 how did it come up? 

17 A. Sure. I talked to Don, like I said, a dozen 

18 times a day and he almost always had the checkbook up 

19 on the thing and I certainly looked at it many times 

20 and he had the printouts right there in the office. I 

21 could look at them at any time I wanted. There wasn't 

22 anything I wouldn't have looked at. 

23 Q. And what was the largest balance you ever saw 
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1 in either of those two accounts, do you recall? 

2 A. No, I really don't. 

3 Q. Did you ever see more than half a million in 

4 either of the accounts? 

5 A. Oh, sure. 

6 Q. Now, many of the loans were structured so 

7 that there was prepaid interest. 

8 A. Correct. 

9 Q. And the idea was or the way the loan was 

10 structured, I'll just use a general example. Let's 

11 say the loan was for $100,000. There might be so 

12 called prepaid interest of $30,000 for two years? 

13 A. Sure. 

14 Q. And the idea was that prepaid interest would 

15 cover the borrower's interest payments for, in my 

16 example, a two-year period. 

17 A. Correct. 

18 Q. So in my example, the borrower wouldn't 

19 actually have to make a payment on the loan until the 

20 loan had been outstanding for two years. 

21 A. Correct. 

22 Q. And my understanding, and you tell me if I'm 

23 wrong, is there were no separate accounts to hold this 
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1 prepaid interest. 

2 A. Correct. 

3 Q. In fact, there was no reserve prepaid 

4 interest at all. 

5 A. There was no separate accounts for anything. 

6 It was all essentially one account. 

7 Q. Now, could you take a look at Exhibit 1 ... 

8 A. Yeah. 

9 Q. ... the documents that you have produced 

10 pursuant to the subpoena. 

11 A. Mm-hmm. 

12 Q. In there, there is a document entitled 

13 Discretionary Line of Credit Agreement and Promissory 

14 Note in the amount of $10 million dollars. 

15 A. Yep. 

16 Q. With your signature on it as borrower. 

17 A. Yes. 

18 Q. And after that, there's a document entitled 

19 Note in Series. 

20 A. Yes. 

21 Q. And it is, in essence, a promissory note in 

22 the amount of a little over $20,348,000 approximately. 

23 A. Yes. 
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1 Q. Signed by you as the borrower. 

2 A. Yes. 

3 MR. RAMSDELL: Can we just have one second? 

4 (Discussion held off the record.) 

5 Q. I'm going to ask you a broad question. Well, 

6 go ahead and clarify. 

7 A. One thing that it shows on here, it's dated 

8 November 5th, 2009. 

9 Q. And now you're referring to the ... 

10 A. Note in Series. I did not actually sign it 

lIon November 5th, 2009. 

12 Q. When did you sign it? 

13 A. I honestly don't know. What happened is I 

14 had signed a whole group of note in series blank and 

15 Don had them in his office and would fill them out 

16 from time to time. He would sit down and fill them 

17 out. So is that my signature? The answer is yes. 

18 Did I sign that on November 5, 2009? The answer is 

19 no. I honestly don't know when I signed it. Maybe 

20 three months before, maybe six months before. 

21 Q. And who filled in the date? 

22 A. Don. 

23 Q. And you think there's more than one of these? 
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1 A. Yes. 

2 Q. I forget exactly where you were, but you were 

3 saying the notes in series were dated by Dodge. 

4 A. Correct. You had asked me if there was any 

5 other note in series. The answer is yes. To the best 

6 of my knowledge, there is one note in series for every 

7 one of these transactions. 

8 Q. And you signed these in blank? 

9 A. Correct. 

10 Q. And then Dodge would, according to what 

11 you're telling me, date the blank note in series? 

12 A. Yes. 

13 Q. Did he show those to you? 

14 A. Sure. I saw them from time to time. 

15 Q. Going back to the first of these things or at 

16 least the first one we've seen here, the Discretionary 

17 Line of Credit Agreement. 

18 A. Mm-hmm. 

19 Q. ... how did that come about? I'm just trying 

20 to ask a general question as to why that's there or 

21 why you signed that or what this is supposed to 

22 

23 

represent. Why are you signing a ten million dollar 

note? It's not something that people do every day. 
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1 It's a lot of money. 

2 A. At the time, there was I needed some funds 

3 to payoff some preferred shareholders. And I don't 

4 remember the exact amount. Two to three million, 

5 something in that range there. 

6 Q. Preferred shareholders in what? 

7 A. In Financial Resources. 

8 Q. Okay. 

9 A. And so we just picked a number out of the 

10 sky. I mean, the ten million dollar number was just a 

11 number that Don and I came up with in a conversation. 

12 Q. But were funds advanced to pay two or three 

13 million dollars to those preferred shareholders? 

14 A. Yes. 

15 Q. But are you saying that -- well, did you 

16 borrow ten million dollars? 

17 A. On whatever the heck date it was? No. Over 

18 time? Yes. 

19 Q. Well, the date of this is June of '05, right? 

20 A. Yes. 

21 Q. And there's attached a schedule that is 

22 entitled at the top Promissory Notes in Series, Scott 

23 Farah to eL, Inc. 6-1-05, correct? 
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1 A. Correct. 

2 Q. And that attachment, I believe, is five 

3 pages. 

4 A. Yes. 

5 Q. And it's in reverse chronological order. 

6 A. Correct. 

7 Q. And the last of the dates is November 2nd, 

8 ' 09. 

9 A. Correct. 

10 Q. And the first of the dates is 6-27-05. 

11 A. Correct. 

12 Q. When did you payoff the preferred 

13 shareholders to the best of your recollection? 

14 A. It would have been in '05. '05 and into '06. 

15 Q. And the attachment, Promissory Notes in 

16 Series, lists figures. For example, on 6-27-05, 

17 $70,000. On 6-30-05, $200,000. 

18 A. Mm-hmm. 

19 Q. Did you receive those funds? 

20 A. Did Financial Resources? Yes. 

21 Q. And did Dodge or CL&M write Financial 

22 Resources checks in these amounts? 

23 A. Generally it was a wire. So were some of 
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1 those checks? Probably, but by and large, it was a 

2 wire. 

3 Q. And by and large, all of these checks were 

4 transferred from FRM to CL&M? 

5 A. Correct. 

6 Q. But you signed this signed the Discretionary 

7 Line of Credit Agreement -- you signed it personally. 

8 I mean, it says "Borrower, Scott Farah," not borrower, 

9 Financial Resources Mortgage. 

10 A. Okay. 

11 Q. So if the money was going to FRM, why did you 

12 sign personally? 

13 A. I honestly don't know. 

14 Q. Who prepared the Discretionary Line of Credit 

15 Agreement? 

16 A. Don. 

17 Q. And is it your testimony that each of the 

18 entries on the attachment, the Promissory Notes in 

19 Series list, the five pages, each of those transfers 

20 was actually made from CL&M to FRM? 

21 A. To the best of my knowledge, that would be 

22 accurate. I would have to look and see if there were 

23 any made directly to me, but I am as sure as I can be 
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1 that they were all made to Financial Resources. 

2 Q. The date of the discretionary line of credit 

3 which is in the amount of $10 million dollars is 

4 sometime in June of 'OS, correct? 

5 A. Yes. 

6 Q. And the five-page attachment with the various 

7 entries in the Promissory Notes in Series attachment, 

8 the first transfer suggested on that attachment is 

9 6-27-05. 

10 A. Okay. 

11 Q. Correct? 

12 A. Yes. 

13 Q. Which is after the date of the Discretionary 

14 Line of Credit Agreement. 

15 A. Correct. 

16 Q. So at the time of the Discretionary Line of 

17 Credit Agreement, sometime in June of 'OS, had CL&M 

18 advanced to FRM $10 million dollars? 

19 A. No. 

20 Q. Why would you sign a note saying you owed 

21 someone $10 million dollars when in fact they had not 

22 given you the money? 

23 A. This is a line of credit, and so just like if 
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1 you have a keep it simple. If you get an equity 

2 line on your home for a hundred thousand dollars, you 

3 may only use a thousand dollars at the beginning, but 

4 you still have a hundred thousand dollar line of 

5 credit. It doesn't mean you owe a hundred thousand on 

6 day one. 

7 Q. So you were signing up here to borrow $10 

8 million dollars? 

9 A. No, I was signing up here to borrow enough 

10 for the preferred shareholders and we created a bigger 

11 number that we never thought we would ever get to. 

12 Q. And are the funds that went to the preferred 

13 shareholders shown on the Promissory Notes in Series 

14 list? 

15 A. No. What would happen, the Promissory Notes 

16 in Series are going to look just like the one that you 

17 see here. They don't delineate where the funds were 

18 allocated or where they went to. All it says is that 

19 on such and such a da te, you know, there was a 

20 disbursement of X dollars. As far as knowing where 

21 the monies went to after that, I just had the one I 

22 had a couple checking accounts but one main checking 

23 account for Financial Resources, so the money would go 
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1 into there along with commissions and every other 

2 thing. All sources of money went into there. 

3 Q. But my question is looking at this list of 

4 disbursements or transfers, were any of these 

5 transfers that are noted on the Promissory Notes in 

6 Series list, were the funds from those transfers used 

7 to pay these preferred shareholders or did the payment 

8 of preferred shareholders occur before this list 

9 began? I don't understand how this worked. Because 

10 you're telling me that two to three million was paid 

11 to preferred shareholders, correct? 

12 A. Correct. 

13 Q. And the funds that were used to pay the 

14 preferred shareholders, are they in this list of 

15 advances or not? 

16 A. I'm not trying to be vague. I'm just trying 

17 to let me back up one step and see if I can make it 

18 a little clearer. 

19 Financial Resources essentially has one 

20 checking account. Into that checking account goes 

21 commissions from IndyMac, goes funds that carne in from 

22 buying and selling mortgages, goes every other amount 

23 of funds into it including these loans. 
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1 into one checking account. Out of that one checking 

2 account were preferred stockholders paid off? Yes. 

3 Can I point to a particular transaction and say, 

4 here's $25,000 that came from CL&M on July 15th and 

5 here's $25,000 that went out to Bill Smith on July the 

6 15th? Absolutely not. There is no direct correlation 

7 between the two. Is that clearer? 

8 Q. It's a little clearer, yes, but part of 

9 what's confusing to me is there's no transfer in, you 

10 know, of two or three million dollars at one time 

11 which would suggest to me anyway maybe that the two or 

12 three million dollars that was meant to pay the 

13 preferred shareholders ... 

14 A. I was paying off the preferred shareholders 

15 over a period of time and I was doing that with some 

16 funds we were getting here but also other funds that I 

17 was generating from income. So I was borrowing as 

18 little as possible. Did some of these funds 

19 ultimately go off to pay preferred shareholders? The 

20 answer is yes. Is there a direct correlation? No. 

21 And we paid off preferred shareholders I would 

22 honestly have to look at the records, but I would say 

23 somewhere between a six and twelve-month period. 
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1 wasn't in a big clump. 

2 Q. Was that sometime in 'OS? 

3 A. I know it started in 'OS, but I'm also 

4 reasonably certain that it went into' 06, but again, I 

5 don't have my records, so I just don't know. 

6 Q. Do you know who the preferred shareholders 

7 were? 

8 A. No. I might be able to recall. I just 

9 don't .. 

10 Q. You don't remember any of their names? 

11 A. Well, yes and no. What happened is I had 

12 private individuals that were lending, private 

13 individuals that were preferred stockholders, and all 

14 of them turned into regular private lenders, and I 

15 cannot with certitude recall that this person was a 

16 preferred stockholder and became a private lender or 

17 this person was just a regular private lender that 

18 continued to do private lending, and ... 

19 Q. What do you mean by a private lender? 

20 A. You're using the term investor. It's the 

21 same thing. 

22 Q. In terms of the funds that went to the 

23 preferred shareholders, are you saying that the 
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1 preferred shareholders who received such funds 

2 typically rolled those funds over into a loan? 

3 A. Absolutely. I would say that to the best of 

4 my recollection, all of them did, and what would 

5 happen is they would get a check back for their 

6 preferred shares and then they would turn around and 

7 those funds would go back to CL&M to fund a particular 

8 loan. 

9 Q. Now, you've suggested that two or three 

10 million dollars went to preferred shareholders to 

11 purchase back their preferred shares. 

12 A. Mm-hmm. 

13 Q. Correct? 

14 A. Yes. 

15 Q. But on this list of Promissory Notes in 

16 Series, there are advances totalling over $20 million. 

17 A. Yes. 

18 Q. So there's a gap of ... 

19 A. Whatever. 

20 Q. . .. seventeen, eighteen million dollars 

21 between what was paid to the preferred shareholders 

22 and the advances that are on the Promissory Notes in 

23 Series lists. 
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1 A. Mm-hmm. 

2 Q. You have to say yes or no. 

3 A. Yes. I'm sorry. 

4 Q. What did FRM use the other money for, the 

5 seventeen or eighteen million in excess of the amount 

6 that was required to payoff the preferred 

7 shareholders? 

8 A. Keep the business going and trying to do 

9 different things to earn the funds to pay it back. 

10 You know, approximately seven hundred thousand went 

11 into a software company that went under and we were 

12 trying to I was trying to get the money back, and 

13 so I did some investments that crashed and burned. 

14 Q. And the software company, you're saying the 

15 money was invested in by FRM and its funds as opposed 

16 to the investors from whom you raised money? 

17 A. That's correct. 

18 Q. But is it fair to say that from 2005 or from 

19 June of 2005 on, FRM was running a mounting deficit? 

20 A. Yes, that's an accurate statement. 

21 Q. And the amount of the deficit is basically 

22 reflected on this Promissory Notes in Series list? 

23 A. That is correct. 
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1 Q. And all of this was funded by CL&M funds? 

2 A. The promissory notes, yes. 

3 Q. Did you ever discuss with Don Dodge as to 

4 like how this deficit was ever going to be paid back 

5 or made up for? 

6 A. Often. 

7 Q. And what was the substance of the discussions 

8 that you had with Don Dodge on that subject? 

9 A. Different ways of trying to get the business 

10 to expand or trying to get the funds back by doing 

11 something that would generate more income. 

12 Q. Was CL&M generating sufficient profits to 

13 fund these loans? 

14 A. No. 

15 Q. Well, how could CL&M afford to advance FRM 

16 $20 million dollars over four to five years? 

17 A. It was funds that wasn't theirs. 

18 Q. Whose funds were they? 

19 A. They were the lenders' funds. 

20 Q. So what was happening, in essence, was 

21 lenders' funds would come in and be put into one or 

22 two accounts at CL&M and then much of that money went 

23 to FRM? 
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1 A. "Much" is not an accurate term, but yes, 

2 because the amount of money raised was over a hundred 

3 million dollars and ... 

4 Q. And the deficit is around twenty million? 

5 A. Yes, sir. 

6 Q. But CL&M was operating with a mounting 

7 deficit because of all the funds that were being 

8 advanced to FRM from about 2005 on. 

9 A. Correct. 

10 Q. Did these deficits begin before 2005? 

11 A. With CL&M? 

12 Q. Let's go one at a time. With FRM? 

13 A. Yes. 

14 Q. When did the FRM deficits begin? 

15 A. A long time ago. I couldn't actually put a 

16 date on it. 

17 Q. A long time before 2005? 

18 A. Yes. 

19 Q. Years before 2005? 

20 A. Yes. 

21 Q. How did FRM fund those deficits or cover the 

22 deficits prior to these CL&M advances that you see on 

23 the Promissory Notes in Series list? 
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1 A. Financial Resources was servicing 

2 construction loans prior to CL&M. 

3 Q. But how did FRM fund or cover deficits before 

4 the series of advances made by CL&M that we see on the 

5 Promissory Notes in Series list? 

6 A. If you take CL&M out of the picture, then 

7 essentially we were doing the same thing on a much 

8 smaller scale where somebody was borrowing -- doing a 

9 hundred thousand dollar construction loan and 

10 Financial Resources would use whatever was not being 

11 used for the construction. 

12 Q. What do you mean whatever was not being used 

13 for the construction? 

14 A. Whatever wasn't needing to be disbursed at 

15 that particular time. 

16 Q. So let me give you a concrete example of what 

17 I think you're talking about, a hypothetical example, 

18 and see if you agree with that idea. So we're talking 

19 pre 2005. If FRM was making a $100,000 loan, it would 

20 have raised $100,000 from investors? 

21 A. 

22 Q. 

23 A. 

Yes. 

And that was a construction loan? 

Yes. 
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1 Q. And when the loan was documented, there were 

2 fees? 

3 A. Mm-hmm. 

4 Q. Maybe $5,000 or $10,000? 

5 A. Okay. 

6 Q. Is that typical? 

7 A. Sure. Yeah. 

8 Q. There was prepaid interest of $15,000 to 

9 $30,000 depending on the period of prepaid interest? 

10 A. Sure. 

11 Q. And the remainder of the funds in that 

12 example, about $ 7 0, 000, didn't need to be advanced 

13 right away on a construction loan? 

14 A. Correct. 

15 Q. So on a so-called hundred thousand dollar 

16 loan, FRM might payout in the short term, the first 

17 six months, $20,000 or $30,000? 

18 A. It would be a bigger number than that, but 

19 conceptually, yes. Maybe $50,000. 

20 Q. And there's $50,000 in excess funds that 

21 haven't been advanced over the first six months or 

22 year of the loan? 

23 A. Accurate. 
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1 Q. And it was those funds that were being used 

2 to cover the FRM deficits from a period well before 

3 2005? 

4 A. Correct. 

5 Q. And that's how things continued even as CL&M 

6 got involved and was funding the FRM deficits? 

7 A. Correct. 

8 Q. What was your salary during this whole period 

9 of time? 

10 A. Approximately $100,000. I did W-2's. 

11 Q. Did you take out money personally in excess 

12 of your salary? 

13 A. Yes. The company paid for my car. I charged 

14 American Express. I used to charge all my company 

15 bills, but I also charged my personal bills and would 

16 just pay the American Express bill out of the thing. 

17 If I had to throw a dart at it, I would say that the 

18 total amount I was taking out was probably in the 

19 $125,000 to $150,000 range including the salary. 

20 Q. But nothing in excess of that? 

21 A. I don't think there was ever a year it would 

22 have broken $200,000. Again, I would have to go back 

23 and look through my records, but it wasn't like 
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1 millions of dollars or anything like that. 

2 Q. What about Dodge? Do you know what Dodge's 

3 salary was? 

4 A. Approximately $100,000. 

5 Q. And did he do the same thing of charging or 

6 paying some personal charges by the company or do you 

7 know? 

8 A. I have no knowledge of that. To the best of 

9 my knowledge, no, but I don't know. 

10 Q. Now, because of the prepaid interest, as time 

11 went on, because of the prepaid interest on these 

12 various loans, CL&M had a sizable monthly mortgage 

13 obligation or excuse me. Let me start again. 

14 Because of the prepaid interest on the loans 

15 that were organized, CL&M had a sizable monthly 

16 interest obligation to the various investors. 

17 A. Correct. 

18 Q. For example, isn't it fair to say that for 

19 the interest payment for the month of November of 

20 2009, checks had been written just before the company 

21 closed sufficient to cover what that interest 

22 obligation was supposed to be? 

23 A. I believe that's correct. 
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1 Q. But there was no money to cover those 

2 interest payments in November of 2009? 

3 A. Correct. 

4 Q. And wasn't the amount of the checks that were 

5 written to go out to investors in the neighborhood of 

6 $680,000? 

7 A. That sounds correct. 

8 Q. And was that the approximate size of the 

9 monthly interest obligation that CL&M had because of 

10 the prepaid interest? 

11 A. That is correct. 

12 Q. And going back to 2005 -- well, let me ask it 

13 differently. 

14 If we establish that the approximate amount 

15 of the monthly obligation for prepaid interest in 

16 November' 09 was $680,000 ballpark, had that been a 

17 similar monthly obligation for some period of time or 

18 had that obligation been growing over time? 

19 A. Oh, absolutely it had been growing over time. 

20 Q. If you went a year before, say November of 

21 2008, do you have an estimate as to what the monthly 

22 interest obligation would have been at that point? 

23 A. No, I don't. It would have been less. 

BRAGAN REPORTING ASSOCIATES r INC. 
(603) 669-7922 



80 

1 Q. Do you know how much less? 

2 A. No. 

3 Q. Half? 

4 A. I just don't know. I mean, I could tell you 

5 at the beginning it was a very small number because it 

6 was only a few dollars. 

7 Q. At the beginning of what? 

8 A. 2005. 

9 Q. What do you think it was in 2005? 

10 A. Probably $10,000 or $15,000. You're talking 

11 June 2005. But for me to put a I can give you both 

12 ends of it. I just couldn't possibly tell you where 

13 it went, you know, a year before or two years before. 

14 Q. And the two ends that you've given me are in 

15 2005 your estimate of $10,000 or $15,000 and at the 

16 other end, November of 2009, approximately $680,000? 

17 A. Correct. Now, let me clarify and maybe you 

18 can tell me. When exactly did CL&M start? Was it 

19 June 2005? Do you know? 

20 Q. I don't know. 

21 A. Okay. When I'm saying ten or fifteen 

22 thousand, I'm saying when CL&M started, so if it was 

23 earlier than 2005, I don't want to give you a number 
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1 that's inaccurate. 

2 Q. And these obligations grew between the two 

3 poles that you've given me? 

4 A. Correct. 

5 Q. But you're not sure exactly on what date the 

6 monthly obligation was. 

7 A. Correct. 

8 Q. Now, you said you think that FRM raised a 

9 hundred million dollars, correct? 

10 A. I know that we had done a hundred million 

11 dollars worth of loans. I am unsure if that included 

12 loans that had been paid off. It's just a number that 

13 sticks in my head. I would have to look at my 

14 records. 

15 Q. Okay, but is it fair to say that because of 

16 the mounting deficit, because of the monthly interest 

17 obligation, because of the request for payments which 

18 were corning in on construction loans, that when you 

19 raised money from an investor, that investor's money 

20 was used to pay the monthly interest obligation, the 

21 obligation on previous loans? 

22 A. If you include within the term obligation 

23 construction monies and stuff like that, yes. 
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1 it wasn't just for the interest. It would have been 

2 for, you know, whatever, for the shingles on this one 

3 or the plumbing on that one. 

4 Q. So let's say in January well, let's say in 

5 November of 2008, a year before the closing, CL&M had 

6 a very large deficit. 

7 A. Okay. 

8 Q. Is that correct? 

9 A. Yes. If you're saying that this is CL&M 

10 deficit, yes, absolutely. 

11 Q. You're pointing to the Promissory Notes in 

12 Series? 

13 A. Right. If you're saying that's the deficit 

14 of CL&M, right, you're correct. 

15 Q. Is that the deficit of CL&M in a ballpark 

16 figure? 

17 A. Yes. 

18 Q. So in November of 2008, the deficit that CL&M 

19 had was over $18 million, fair to say? 

20 A. I don't know. I would have to sit down and 

21 do the math. 

22 Q. Well, it's whatever is shown on the 

23 Promissory Notes in Series list. 
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1 A. Correct. 

2 Q. It's many millions of dollars in November of 

3 2008. 

4 A. Correct. 

5 Q. And CL&M in November of '08 had a monthly 

6 interest obligation. 

7 A. Correct. 

8 Q. It had an obligation to pay funding requests 

9 made pursuant to various construction loans that had 

10 been made. 

11 A. Correct. 

12 Q. But had no reserve funds to cover those 

13 interest obligations. 

14 A. I can't agree with that as a broad statement 

15 because it just ... 

16 Q. Well, you were $18 million in deficit. 

17 A. The way you phrase it, it just didn't make 

18 sense. Was CL&M in the hole? Absolutely. Did it 

19 have no money? No, that isn't true. It had money. 

20 Can we track that this dollar was here and this dollar 

21 was here? No. It's one account. All the monies go 

22 in and monies go out, so there isn't anything to tie 

23 any specific dollars to any specific anything. 
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1 Q. Right, but if we look at this Promissory 

2 Notes in Series list, we could determine what the 

3 deficit was? 

4 A. Yes. 

5 Q. And by November of 2004, as an example, it 

6 was many millions of dollars ... 

7 MR. RAMSDELL: You said '04. 

8 Q. I'm sorry. By November of 2008. 

9 A. I'm sorry. I thought I heard you say '08. 

10 Q. In November of 2008, the deficit was many 

11 millions of dollars. 

12 A. Correct. 

13 Q. So by November 2008, funds were coming in 

14 from investors. 

15 A. Yes. 

16 Q. And those fund were used to pay the interest 

17 obligation for previous loans, correct? 

18 A. Some of them would have been. Some of them 

19 would have been paying for the loan let me clarify. 

20 There were purchase loans that had no construction 

21 component to it and those monies would have passed 

22 straight through. 

23 Q. To who? 
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1 A. To the borrowers. There were loans that did 

2 not have an interest reserve. There were loans where 

3 the lender held back the interest and just did what 

4 was called net funding. So not every loan had a 

5 construction component to it. Not every loan had an 

6 interest reserve component to it. There were many 

7 loans that were fully funded. As an example, one of 

8 the lenders is named  . He did all of 

9 his own funds. In other words, he would net fund and 

10 it would be like to purchase a piece of land and if 

11 the purchase on the land was $100,000 and the interest 

12 reserve was $20,000, he would send $80,000 to CL&M. 

13 CL&M would disburse that $80,000 at the closing table 

14 and they would have no funds of   on 

15 that particular loan in their reserve account. So did 

16 some of the loans have interest reserve that CL&M 

17 used? Yes. Did some of the loans have construction 

18 money that CL&M used? Yes. Did all of them? No? 

19 Q. Well, in the example you just gave for  

20 , as I understand what you're telling me there, 

21   is an investor or a lender. 

22 A. 

23 Q. 

A lender. 

And he was intending to fund a loan in the 
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1 amount of $100,000. 

2 A. For, let's say, the purchase of a gas 

3 station. 

4 Q. And there was going to be on this example 

5 $20,000 of prepaid interest? 

6 A. Correct. 

7 Q. So what   did was send $80,000? 

8 A. Correct. 

9 Q. And, in essence, himself reserved the prepaid 

10 interest? 

11 A. Correct, and in our example here, the $80,000 

12 would go to the closing table and pay the seller of 

13 the gas station. 

14 Q. Can you think of any investor other than 

15   who did as you've suggested where the 

16 investor himself or herself reserved the prepaid 

17 interest? 

18 A. There were a number of them that would do 

19 that. In addition, there were a number of times where 

20 there was no prepaid interest nor was there a 

21 construction component. Off the top of my head, I 

22 cannot remember any additional names, but I do know 

23 that I was dealing with literally hundreds of people. 
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1 Q. Well, putting aside the issue of loans, I 

2 mean, we can easily determine which loans were 

3 construction loans by looking at the loan documents, 

4 right? 

5 A. Agreed. 

6 Q. And we can easily determine what loans had 

7 prepaid interest or not simply by looking at the loan 

8 documents. 

9 A. Correct. 

10 Q. So let's focus on the   example 

11 where the lender or the investor reserves for himself 

12 the prepaid interest. 

13 A. Okay. 

14 Q. Other than  , can you think of 

15 any other individual who did that? 

16 A. I cannot, but there were some. I know there 

17 were others. I just can't think of any off the top of 

18 my head. I'm sorry. 

19 MR. DONCHESS: Can we just go off the record 

20 for a minute? 

21 (Discussion held off the record.) 

22 Q. Okay. So looking at the Promissory Notes in 

23 Series list, I was going to ask you to I could do 
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1 it and suggest the answer to you, but I think it's 

2 more quicker and more efficient for you to do the 

3 calculation. What were the advances in the last year 

4 before the closing of the business? The business 

5 closed in November 2009, correct? 

6 A. Yes, that's correct. 

7 Q. Do you remember the exact day? 

8 A. The 6th? The 7th? It was in that range say. 

9 Q. Let's say the 7th. 

10 A. So you want just the last year? 

11 Q. Yeah. How many advances were made in the 

12 year before the closing which occurred on 

13 approximately November 7th, 2009. 

14 A. Okay. If you can accept my math. I may have 

15 a typo or two here. I'll do a quick number. (Using 

16 calculator. ) Oh, I'm sorry. I wrote on your exhibit. 

17 Q. That's all right. 

18 A. When did you want me to go back to? A year? 

19 Q. Let's go back to November 6th or 7th, 2008. 

20 Let's go back a year to November 6th or 7th. 

21 

22 

23 

A. That's fine. 

Q. So I guess my first question is based on your 

well, let's go back further. 
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1 What you're doing is you're using the 

2 calculator to make an approximate calculation of what 

3 the Promissory Notes in Series list indicates the 

4 amount of the advances for the last year of business 

5 were. 

6 A. Correct. 

7 Q. And what do you come up with in terms of the 

8 approximate amount of advances which were made from 

9 CL&M to FRM? 

10 A. $3,400,000 approximately. 

11 Q. And the Notes in Series list indicates that 

12 the total deficit as of the close of business in 

13 November of 2009 was about $20,300,000, correct? 

14 A. Yes. 

15 Q. So the approximate deficit of CL&M in 

16 November of 2008 a year before the business closed was 

17 about $17 million? 

18 A. Correct. 

19 Q. So in November of 2008, CL&M had outstanding 

20 obligations in various forms including prepaid 

21 interest obligations to fund construction loans of 

22 about $17 million that it did not have the funds to 

23 meet? 
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1 A. Correct. 

2 Q. And you can't tell me now the amount of the 

3 CL&M monthly obligation, the amount that would have to 

4 be paid out in anyone month in November of 2008? 

5 A. Not without the records. 

6 Q. Because you're not exactly sure of the 

7 interest obligation? 

8 A. Correct. 

9 Q. And you don't know the status of each 

10 construction loan and the requests that were being 

11 made, the amount of requests in any particular month? 

12 A. Correct. 

13 Q. And specifically you don't know those figures 

14 for November of 2009? 

15 A. No, sir. 

16 Q. Excuse me. November of 2008. 

17 A. Either one. 

18 Q. Either one. But isn't it fair to say that as 

19 investors' funds were raised in the period of November 

20 2008, much of that money had to be used to meet the 

21 unfunded obligations, the interest obligations that 

22 had to be met on a monthly basis and the payments that 

23 had to be made on the construction loans? 
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1 A. If you change the word from lJmuch lJ to lJ some ," 

2 I will agree with you. 

3 Q. But you have no idea of what that proportion 

4 is? 

5 A. I don't, so I'm not going to say it was much 

6 or some or little. I don't know what the proportion 

7 wa s . 

8 Q. Okay, and you don't know how much was raised, 

9 as an example, in November of 2008 as you sit here 

10 today? 

11 A. No. 

12 Q. Do you have any sense of how much was raised 

13 in that last year of business? 

14 A. I really don't. 

15 Q. Any estimate at all? 

16 A. No. 

17 Q. More than $5 million dollars? 

18 A. I would certainly think more than $5 million 

19 dollars, yes. 

20 Q. 

21 A. 

22 Q. 

23 A. 

More than $10 million dollars? 

Probably. Let me just think for a second. 

But if you don't know, you don't know. 

I just don't know. You're trying to pin me 
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1 down to something. I'm not trying to be vague. I 

2 just don't know. 

3 Q. Now, there were loans that over time were 

4 either I don't know the time you want to use 

5 paid off or closed out? 

6 A. Yes. 

7 Q. And that would be paid off by a borrower? 

8 A. Correct. 

9 Q. When a borrower typically paid off a loan, 

10 the funds would come to CL&M? 

11 A. Correct. 

12 Q. Generally speaking, if there is a general 

13 rule, and tell me if there's not, did those funds get 

14 returned to the lender or were they simply rolled over 

15 into a new loan? 

16 A. It all depended on the lender. 

17 Q. Do you have any sense of how many loans were 

18 paid off? 

19 A. I don't have a sense. A number of loans were 

20 paid off. A lot of loans were paid off. 

21 Q. More than a hundred? And I have no idea, so 

22 I just throw that out as a random number. 

23 A. I'm not trying to be ... 

BRAGAN REPORTING ASSOCIATES, INC. 
(603) 669-7922 



93 

1 Q. I know. 

2 A. I'm just trying to think it through. If you 

3 look at the time from when CL&M started taking things 

4 over in '05 until when we closed down in '09, I am 

5 certain it would have been over a hundred. Would it 

6 have been a thousand? No, that would have been too 

7 big a number. So I'm trying to give you a low and a 

8 high. 

9 Q. Right. 

10 A. Those loans, was there a general rule as far 

11 as what happened to those funds? No, there really 

12 wasn't. When a loan was paid off, I would make a call 

13 to the lender and say, what do you want to do, do you 

14 want to do another loan, you have the flyers in front 

15 of you of what we've got available right now, or would 

16 you like the money back. Sometimes people took the 

17 money back. Sometimes they went to a different loan. 

18 Sometimes they would add money. Sometimes they would 

19 take a piece of the money back. So there was no rhyme 

20 nor reason to it as far as what people did or didn't 

21 do. 

22 Q. 

23 back? 

So sometimes the lender asked for the money 
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1 A. Sure. 

2 Q. Sometimes they rolled it over? 

3 A. Right. 

4 Q. Sometimes they did some of each? 

5 A. Right. 

6 Q. Depending on the individual? 

7 A. Correct. 

8 Q. Let me ask you about these construction 

9 loans, specifically the ones with prepaid interest. 

10 A. Okay. 

11 Q. Let's say the construction loan is $100,000 

12 and there's prepaid interest. 

13 A. Okay. Just to back up to clarify something, 

14 as a general rule, it was one year's worth of prepaid 

15 interest and most of the stuff we wrote was around 

16 14 percent, so you know, if you're trying to throw a 

17 dart at it, you would have $100,000 in prepaid 

18 interest. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

Sometimes it was two years? 

I said as a general rule. 

Sometimes it was 18 months, wasn't it? 

Yeah. 

Do you think the most common one was one 
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1 year? 

2 A. Absolutely. 

3 Q. Well, let's say it was $100,000. There's 

4 prepaid interest for maybe a year, maybe more. 

5 A. Yep. 

6 Q. And as you've suggested, the borrower is not 

7 getting, you know, the full amount of the loan because 

8 it's a construction loan right up front. 

9 A. Correct. 

10 Q. It's being gradually funded over a period of 

11 time. 

12 A. Correct. 

13 Q. Maybe a year, maybe longer. 

14 A. Okay. Generally less than a year, but okay. 

15 Q. But the borrower is paying interest on the 

16 entire amount. 

17 A. Correct. 

18 Q. From the first day. 

19 A. Absolutely. 

20 Q. And so even though maybe six months into the 

21 loan the borrower is only, on the $100,000 example, 

22 actually drawing down $40,000 or $50,000, they're 

23 paying 14 percent interest on $100,000. 
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1 A. Correct. 

2 Q. Why do you think borrowers would sign up to 

3 do that? 

4 A. Because this is the type of lending 

5 environment we're In. It's called a hard money loan. 

6 You've always had hard money loans. I've been in the 

7 business for twenty years and there are always a 

8 certain group of borrowers that do not meet 

9 conventional bank financing and have to pay a premium 

10 for borrowing. With the collapse of the credit market 

11 right now and in the last few years, the percentage of 

12 bankable borrowers versus non bankable borrowers has 

13 literally reversed. Throwing a dart at it, borrowers, 

14 you know, back when the banks were lending normally, 

15 maybe 70 percent of people were bankable and 

16 30 percent were not. I would say if you looked at it 

17 today, it would be the exact opposite. Thirty percent 

18 might be bankable and 70 percent would not. The other 

19 thing that you look at from a borrower's standpoint is 

20 the time period. So for example, if you were bankable 

21 and you could borrow at 7 percent on $100,000, you're 

22 going to pay $7,000 for a year. If you're a 

23 contractor trying to build a house and you say, okay, 
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1 I have to pay 14 percent, so that's $14,000. In 

2 absolute dollars, it's $7,000 more. So a $100,000 

3 house, if I have to pay another $7,000 as a contractor 

4 in order to be able to have the work, in order to be 

5 able to keep my guys going, in order to be able to put 

6 groceries on the table, then I'll take a $7,000 

7 additional hit in order to keep the thing going. It 

8 isn't like I'm signing up a 30-year note for 

9 30 percent. 

10 Q. Now, when an investor sent money in to CL&M, 

11 sometimes there was a gap between the day when CL&M 

12 got the money and when the loan was documented and 

13 funded. 

14 A. Correct. 

15 Q. And that gap could be a few days or a month 

16 or two months. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

Correct. 

But the investor received the interest rate. 

Correct. 

Maybe 14 percent. 

Correct. 

From the day the money came in. 

Correct. 
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1 Q. As opposed to that interest beginning on the 

2 day when the loan was funded. 

3 A. Correct. 

4 Q. Who paid the interest to that investor during 

5 the period of time between the date when the funds 

6 came in and the date when the loan was documented and 

7 at least initially funded? 

8 A. CL&M, Financial Resources or some combination 

9 thereof. 

10 Q. And where did they get the money to pay that 

11 interest? 

12 A. From the other funds. 

13 Q. From the other investors? 

14 A. Yes. 

15 Q. When a loan was closed out or paid off and 

16 when an investor decided to rollover the funds into a 

17 new loan, sometimes there was a gap between the date 

18 when the loan was paid off and the date when the new 

19 loan was documented and funded? 

20 A. 

21 Q. 

22 months? 

23 A. 

Correct. 

And that gap could be how long? Sometimes 

Sometimes months. Sometimes weeks. 
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1 Sometimes days. 

2 Q. And in that situation, the rollover 

3 situation, did CL&M pay interest to the investor while 

4 the investor was waiting for the loan to be rolled 

5 over? 

6 A. As a general statement, yes. 

7 Q. And at what rate would that interest be paid 

8 during the waiting period after the payoff but before 

9 the rollover? 

10 A. Again, I'm being broad here because, you 

11 know, you've got hundreds of loans. 

12 Q. Yes. I'm asking for a broad general 

13 statement. 

14 A. A broad general statement, that person, the 

15 lender would have already picked out the loan and so 

16 it would again be CL&M, Financial Resources or some 

17 combination thereof that would pay that interest carry 

18 for those couple of months or several months. Once in 

19 awhile we collected up front from the borrowers. 

20 Q. But generally speaking, CL&M paid that 

21 interest during the gap period? 

22 A. 

23 Q. 

Generally speaking, yes. 

And those funds came from the funds of other 
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1 investors? 

2 A. Generally speaking, yes. 

3 Q. Looking at some of the documents you 

4 produced, there's a tax record for 34 Hatch Corner 

5 Road. Is that your personal residence? 

6 A. I think it's supposed to be 35, but yes. 

7 Q. Or 35. 

8 A. Yes, 35 is the personal residence. 

9 Q. And the Schedule B that's right behind that 

10 or Schedule A and then a Schedule B, what are those? 

11 A. Oh, that's from the filings that I had to 

12 complete for the bankruptcy. I had to get them in by 

13 the 16th and also the completed ones. 

14 Q. Looking at Exhibit 2 which is another group 

15 of documents that you or your lawyer produced today, 

16 there's a guarantee at the top where somebody 

17 guaranties a loan to   and  . 

18 A. Yes. 

19 Q. So you personally guaranteed that? 

20 A. Correct. 

21 Q. Did that loan ever get paid off? 

22 A. I don't know because I had a over the 

23 years, I did a number of loans with them and I'm 
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1 unsure whether this is one that was still outstanding 

2 or has been paid off. 

3 Q. Did you payoff loans to   and 

4  ? 

5 A. Yes. 

6 Q. And they're from Greece? 

7 A. Yes. 

8 Q. Do they also live in the u.s.? 

9 A. I don't know. 

10 Q. Do you know them personally? 

11 A. Maybe. I don't mean to be vague here. What 

12 I have is I have a couple of clients that are Greek 

13 and they have these big extended families and I've met 

14 some of them and I haven't met some of them and some 

15 of them had lent me money that was their cousin's over 

16 in Greece. I just don't know. 

17 Q. Further on in that same exhibit, there's a 

18 guarantee where you guaranteed a loan to  and 

19   with an address in Manchester, New 

20 Hampshire. 

21 A. Yes. 

22 Q. Did you ever payoff any loans to those two 

23 individuals? 
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1 A. Yes. 

2 Q. How many loans do you think? 

3 A. I don't know. I've been doing business with 

4 them for maybe ten years. 

5 Q. Within this same page of documents, there's 

6 documents entitled Policy Schedule. Does that have to 

7 do with a life insurance policy or what is that? 

8 A. Yes, that was a life insurance policy that 

9 was on me for, I believe, $10 million dollars. 

10 Q. Does that still exist? 

11 A. I believe it's expired. 

12 Q. And was that a term policy? 

13 A. It was a term policy. Excuse me. It was 

14 $15 million. 

15 Q. And as far as you know, did Great Land 

16 Project Development ever have its own funds? 

17 A. I honestly don't know. 

18 Q. Are you aware of any project where Great Land 

19 Project Development funded loans or funded 

20 construction or anything like that? 

21 A. 

22 Q. 

23 off? 

I am not aware of any. 

Did Mr.  have loans that were paid 
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1 A. Which Mr. ? 

2 Q. . 

3 A. We've done so many loans with him over the 

4 years. Yes, in fact I'm positive there were some that 

5 were paid off. 

6 Q. Were those rolled over or did he receive 

7 cash? 

8 A. I honestly don't recall. 

9 Q. And did Mr. ? 

10 A. Yeah.  .. 

11 Q. I've forgotten the pronunciation. Is it 

12 " "? 

13 A. . " 

14 Q. Mr. , did you ever pay any of his loans 

15 0 f f? 

16 A. Again, he did a whole bunch with us, so I 

17 will say I don't know. I just don't recall. I'm 

18 not going to guess. 

19 MR. DONCHESS: That's fine. Okay. I don't 

20 think I have any further questions right now. As we 

21 discussed at the beginning of the deposition, there's 

22 no point in concluding it. We reserve the right to 

23 either subpoena Mr. Farah or request that he come 
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1 back. You know, there's a lot of records that we 

2 haven't reviewed and maybe we'll want to ask him other 

3 questions. 

4 MR. RAMSDELL: That's fine. 

5 MR. DONCHESS: So with those caveats, I'm 

6 concluded for today. 

7 (Interview suspended at 12:39 p.m.) 
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6 a true and accurate transcript of my stenographic 

7 notes of the interview of Scott D. Farah, who was 

8 first duly sworn, taken at the place and on the date 
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10 I further certify that I am neither 

11 attorney nor counsel for, nor related to or employed 
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13 deposition was taken, and further that I am not a 
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Michael D. Ramsdell 
llli·amsdelJ@orr-reuo.com 
DirectDial 603.223.9185 
Direct Fax 603.223,9085 

VIA EMAIL & FIRST CLASS MAIL 

Steven M. Notinger, Esq. 
Donchess, Notinger & Tamposi, PC 
547 Amherst Street 
Suite 204 
Nashua, NH 03063 

In Re: Scott D. Farah 
Case No. 09-14902-JMD 

Dear Steve: 

Febmary 11,2010 

Orr&Reno 
Professional Association 

One Eagle Square, P.O. Box 3550 
Concord, NI-I 03302-3550 
Telephone 603,224.2381 
Facsimile 603.224.2318 
www.otr-reno.com 

Enclosed are copies of all of the documents in Scott D. Farah's possession that are 
responsive to the subpoena dated January 29,2010, in the above-referenced case. It is Mr. 
Farah's tmderstanding that additional documents that are responsive to the subpoena and that 
were located at Financial Resources Mortgage, Inc., remain in the custody of the United States 
Attorney's Office 01' the Federal Bureau ofInvestigation. Mr. Farah tendered custody and 
control of Financial Resources Mortgage, Inc. to federal investigators on or about November 14, 
2009. 

Please do not hesitate to contact me if you have any questions regarding my letter. 

MDRJmem 
Enclosmes 

Sincerely, 

 

cc: Scott D. Farah (w/enclosures) (via email) 
632010_1,OOC 

RECEIVED FEB 1 6 2010 
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!!!!!!! Savings Bank 
PAGE: 1 62 Pleasant Street / Laconia, NB 03246 

Temp-Return Servloe Requasted 
ACCOUNT:  /14/2009 

LeNS 

MINIMUM BALANCE 
AVERAGE BALANCE 

DESCRIPTION 
INTEREST 

111,,'1,11, "1,1,1,111.11,,, "1,1,.111",,1, rill '" .1,.1111111 
001175 0.4500 AT 0.357 TR00005 

SCOTT D FARAH 
SUSAN G FARAH 
PO BOX 1404 
MEREDITH NH 03253-1404 

NOW ACCOUNT 

538.81 LAST STATEMENT 11/09/09 
538.81 1 CREDITS 

DEBITS 
THIS STATEMENT 12/14/09 

- - - - - - - - OTHER CREDITS - - - - - -
DATE 

12/14 

AVERAGE LEDGER BALANCE: 538.81 INTERES'r EARNED: 
.03 DAYS IN PERIOD: INTEREST PAID THIS PERIOD: 

INTEREST PAID 2009: . 31 ANNUAL P E:RCEN'fAGE YI ELD EARNED: 

- - - ITEMIZATION OF NSF PAID AND RETURNED !'rEM FEES -

36-0 
o 
o 

538,81 
. 03 
.00 

538,84 

AMOUNT 
,03 

,03 
35 

,06% 

THIS PERIOD YEAR TO DATE 

NSF PAID ITEM FEE; 
NSF RETURNED ITEM FEE: 
OVERDRAFT FEES: 

DATE, .. , , , . ',' .• BALANCE 
12/14 538.84 

DAILY BALANCE 
DATE ... ,.,." •• BALANCE 

,00 ,00 
,00 .00 
,00 .00 

DATE., ... ",., . BALANCE 
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~Lacon'ia 
I!I!! Savings Bank 
62 Pleasllnt Street I Laconia, NH 03246 PAGE: 1 

ACCOUNT;  11/09/2009 

LeNS 

MINIMUM BALANCE 
AVERAGE BALANCE 

Temp-Return Servioe Requested 

1111111111,1,1,11',111111,11, II ,', .1111111111111, II , II , I,' .. II 
001185 0.6387 AT 0.357 TROOD08 

SCOTT D J!'ARAH 
SUSAN G FARAH 
PO BOX 1404 
MEREDITH NH 03253-1404 

NOW ACCOUNT  

538.79 LAST STATEMENT 10/09/09 
538.79 1 CREDITS' 

DEBITS 
THIS STATEMENT 11/09/09 

OTHER CREDITS - - - - - -

36-0 
o 
o 

538.79 
,02 
.00 

538.B1 

DESCRI~TION 

'~"'-"- .. --l·l>/zrE-P.E,~ T- .,. '" 

DATE 
_ .. --1...LLO.9.. .. , .. 

AMOUNT 
. _, ___ ....... _02 ...... 

II) 
<::> 
V) 

I 

AVERAGE LEDGER BALANCE: 
INTEREST PAID THIS PERIOD: 
IN'rEREST PAID 2009: 

N T E R 

538.79 
.02 
.28 

E S T - - - -

INTEREST EARNED: 
DAYS IN PERrOD: 
ANNUAL PERCENTAGE YlELD EARNED: 

- - - ITEMIZATION OF NSF PAID AND RETURNED ITEM FEES -

NSF PAID ITEM FEE: 
NSF RETURNED ITEM FEE: 
OVERDRAFT FEES: 

THIS PERIOD 

.00 

.00 

.00 

YEAR TO DATE 

,00 
.00 
.00 

.02 
31 

.04 % 

DATE .... , ..... . BALANCE 
DAILY BALANCE 

DATE .... , .... , . BALANCE DATE .... .•.... . BALANCE 
11/09 538.81 



$10,000,000 

DISCRETIONARY 1,INE OF ClUeDlT AGREEM1~NT 
AND 

l}ROMISSORY NOTE 

FOR VALUE RECEIVED,' Scott D. Farah, with an address of P.O. Box 1404. 1;.1~.f't:di1h, 
New Hampshire 03253 (the "Borrower"), promises to payle the order ofCL Ilnd M, inc. ofF.a. 
Box 7603. Gilford, New Hampshire 03247 (tll(~ "Lmlderlt

), the amount of money ndvll.l1cJ;\d by 
Lender to 'Borrower hereunder up to the rnaximum principal sLIm of TBN MH..UON 
DOl..lARS ($10,OOO,OOO). togetl1er with intere.:.i thereupon Itt the fix.cd rate of 
__ L/(AI, ___ PERCENT l~%) pernnmlm, payable 8S follows: 

1. Borrower shall pHy hIler-est to the lender or aSsil;:,TI1S (iflolln funds N01Jl'ce is third party 
loan to, lender, i.e., bank loan) on th~\ olltstnndiJ1g principal at the rate of _. ___ .L4t:.~ flCf(;erH 

(~%)pel' anTlum on the oll:tstandjng principal balance at least lmnwally by De;{~~lnhel' 3! of 
each year. 

Borrower sbtrl.l ma.keprincip.al payments ON DEMAND, 

3, The iii-IiI nmountaf principal and aocrued lntel'eBt~ together with IlllY Illlte dU'n'gt!il. cnsts, 
charges, atlOl'lley's fees and expenses, ,shall he due on~e.~&2_ ..... __ .m,"' _ ........ ___ ........ . 

(the "Mntl.ldty Date"), TIME BEING OF THE ESSENCE. 

NOTWITHSTANDING THE FOREGOING, ALL AMOUNTS :OF PIUNCH'AL., 
INTgREST, LATE CHARGES, COSTS,CHARGES, ATTORNEY'S FEES AND EXPENSES 
SHALL BE DUB AND VA Y ABL,E ON DEMAND OF THE HOLDER OF TH1S NOTL 

Borrower and Ll;)nder agree that the principaJ sum s:hown flbove is thtl maximum am(Jun1 Hi' 
principal that can be borr'ow~)d under this note. The principal :amount may be fuh;arH::ed in 
BOIT<JWfll' by L~mder in multiple aclvances up to the maxImum principal SIJI);] f'flOf{: than m}1! tinl(~. 
AII·ad)IUlt~{fS sJtalllJe. menu/J"ialtzedl;;y a N:ote Of' Notes ill Series oflke Bot'foWt!r. 

Lender rnay make adwU1ces to Borrower If'om time to t1me until the M.flturity DatI;:, L'l,miler 
may in hlg/h~r sole and llllfette1'0d di.soretion refbse to makl;l an lldvunoe lmm j,f.) .B01TO\~let wu:k:r 
this Line of Credit Agreement at IlUY time. 

Advance payments of principal or interest may be ITltJde .ut any tim~ without premium or 
penalty to the lender 01' assigns (if lotll1 funds source is a third paTty 10011 10 h..ll1de/', I.e .. h'mk 
loan), 

This note is stlCured by aU of Soott J1tll'ah' II nssets, includiJ1g .his interesl in any enrpnm.tiol1s 
and/or thebusinesB life 1I1SUT<1IlOe proceeds, including life insul'a.l1ce (hi, bealllligned 10 CL&IVl) 
payable to Jeff Long, VP, or other .officer, to settle business debts of Financial H.i;~{)Ur;;(:'!' and 
other businessactlvi(:ies of Scott .FHfah), inventory. receiv.ables, tools, andequipJ'J'Il;ll1., etc, 



All payments shall be made in Iflwfbl money of the United States of Arneric(l, 

No delay or omission on the pw1, of the Lender or holder hereof in exerciNing all), dghl 
hereunder agliinst the Borrower shal! operate ~IS a waiver of such right or of any (lth~~f right unckr 
this note. A waiver on anyone occnslon ~l.gll.inst the Bomnvcl' shall not be constrl1~nl tiS 0 bar w 
OJ' a waiv.~r of stich rigilt and/o)' nmwdy on any future occasion. 

The acceptance by the LelH:lor or holder hereof of any payment after Hllydefrnllt hr.:rt:.mnclt)f 
shall not operate to extend the time ofpayment of any amount then remaining unpaid hlll'~under 
01' constitutel:l waiver of any rights ofthe pnyee 01' holder Jlcreof under this note!. 

The Borrower agret,'S to pay <m deIDtlnci the reasonable fees of an tltHm10Y and HI! ~;o~1~ of 
collectio11 in the ovent this lwte, while in default for any reason, .is placed in the hands of all 

a:ttot'l1ey for collection, whetber OJ' not foreolosure, seloff, or any other aotion wm; then, 01' iii 
thereatler,iustitLlted, at the discretion of the holder hereof. This figh! to costs llnd attorney';.; fee;; 
shall be recipmcallo the extent required by RSA Chapter 361~C. 

This note constitutes H Nlilw HfU:npshire contract to be governed by tbe Lllws oj the ~'lillle of 
New Hmnpshlre. The undersigned hereby waives preSenil11ellt for payment, clenumcll!lJltl prote!;!. 
notice of dtlmand, protest, dishonor anclof 11on-payment of fhi·s note; the !1abiHly {,)f the BO!T(;wer 
hereullder shall remain Lmimpalred notwithstanding (l) allY extension of the time of p1~yHwnt PI' 
other indulgenml granted by the hol.der hereof: whether the ~alTIe is granted to ttl1f. B(lrrOwtll" Of 

nny gUill'.antor orouciorsor of this note, or (2) the roloIlse of all 01' any pari of tile 5ecurily of thh'i 
noto or the liablHty Qfany party who may be obi ig"<l.tlild here,on,either now or hereafter. 

All notices to be giv~nbertl~lnder shall be given to the parties itt the above addr'es~,e}\ Unii:1:>:, 
one pm1y notifies the other of ~I Qhan,ge of ncldl'oss by cel'tUied mail, return receipt roqu(lSi{ld. 

In the eVMt any pnyment is not made when due, this note shall be consioel'J;)(1 to lx, In ~Jeftiult 
tlleJ'e expl'essly being NO GRACE PERIOD. Breach of any tet'ms, condiiiom., or c{)vetumf.$ 
contnined in the Loan Hgl'eement and Seourity ]nstTl.l1l1(tnl of ,even date which i5{l(~ll!'e this fwtf. 
shall constitute a def1llilt offll'is note tll1d give UV~ Len:(lo1' or holder hereof all rights and r()medl!ts 
tweated hereby. theff.l expressly heing NO GRACE PERIOD. 

111 the event ~my pqyment due hereunder 1s not p1:1id within ten (10) days of the date it is due, 
the Lender may asse:ssa Jat13 charge equal to FIVE PERCENT (5%) of the overdue pll)'menl 
amount, which inte charge Borrower agrees to pay, 

IN WITNESS WHE.REOF, the Lender and BOl'rower has aau3t~d this! Jm: ()f Credit 
Agreement to be executed on the day nne! year first .above writtell. 
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NOTE IN SERIES 

FOR VALUE RECEIVED, Scott D. Farah~ of PO box 1404, Meredith,New 

Hmnpshire:03253, herein referred to fiB Maker or Borrower, promises to pay to the ordor of 

CLnnd Ml Inc., of .P,o, Box 7603, Gilford, New Hampshire 03247. he.l'ehl referred to fiE: 

Payee or Lender, on d~mand, the sum orPeQr:2!l.'t; "1 'fl.) •. _'£1 Dollars {$._. _____ ._ .... _ .. J, 'I?lr"#'(". .' 

with interest thereon at the ra.te of ~ % pnyable no less th~Ul annually. Any interest bfih'lmx~ ro d.'.47#!:;". 

due at the end of each calendar year shan compound at tID additional 1 % interest {anImal 

rate) until the date paid, tl~ 
/" 7' w/JHfY f'1v'tl i#-

1. Scri()s of Notes. . is note is one of a series of D~~es, aU of Hk/;: tenor, excepl as 

to amount! issued and to b issued by Maker, amounting i~e aggregate to nut 11){)n~ than 

the plincipaJ Bum of ~* MILLION DOLLARS (~OOO,OOO) as I.Hlthorized hy thi~ 

Dil3cretionarx Line oj' Credit Agreemen\ and PJ'Qll!i~s():ry.~Note dated J.\!J~_ .. L_.;fJ.tQ,~. 

Sajdpdncipal and interest are to be paid on demand, however, no later than 120 rnonihs 

commencing fmm the date of each credit dJstribution and/or note in series d.ate, whichever is 

earlier. 

2. PI'epayment. Makerreservel) the dght at any time to prepay., in whole or in pl1rt. 

the principal or interest owing on any or all ofthe issued and outstanding notes ofthls series. 

3. Record of Payments. Receipt of ~B payments on account. of prim::iptll and 

.interest ofthis note, made by Maker prior to maturity maybe documented. by endo!"&(~men1 

on the reverse side of this note. 

Dated:._..-::/-..,;I_· 
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PROMISSORY NOTES IN SERIES" Scott Fsrah to CL,lnc - 6/1/05 

qATE ,AMOUNT DATE AMOUNT PD BACK 

1'1/02/09 
10/29/09 
10/29/09 
10/26/09 
101.23/09 
10/19109 
iO/16/09 
10/02/09 
10/02/09 
10101/09 
09/28/09 
09/24109 
09122/09 
09/18/09 
09/16/09 
09109109 
09/10/09 
09/10/09 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
,$ 
$ 
$ 

? $ 
09/02/09 $ 
08/31/09 $ 
08/27/09 $ 
08/25J09 $ 
08121/09 $ 
08/19/09 $ 
08/14/09 $ 
08/12/09 $ 
08/10/09 $ 
08/05/09 !Ii 
07/31109 $ 

? $ 
07127/09 $ 
07124/09 $ 
07/23109 $ 
a7l17/0e $ 
07115/09 $ 
07/10/09 $ 
07109109 $ 
07/07109 $ 
07/02/09 $ 
06126/09 $ 
06/23/09 $ 
06/22/09 $ 
06(19/09 $ 
06/17/09 $ 
06/15/09 $ 
06/05/09 $ 
05(27/09$ 
05/21/09 $ 
06/19/09 $ 
05/11/09 $ 
05fOLI/09$ 
04127/09 $ 
04124/08 $ 
04/24/09 $ 
04123/09 
04121/09 

$ 
$ 

26,000,00 
40,000,00 
25,'000,00 
.20,000,00 
50,000,00 
20,000.00 
60,000,00 
10,000,00 
25,000,00 
60,000,00 
45,000,00 
25,000.00 
BO,OOQ,QO 
25,000,00 
25,000.00 
52,800.00 
15,000,00 
20,000,00 
30,000,00 
63,000.00 
35,000.00 
20,000,00 
70,000,00 
20,000,00 
30,000,00 
50,000,00 
25,000,00 
25,000.00 
30,000.00 
25,000.00 
45,000,00 
20,215,00 
30,000.00 
55,000,00 
70,000.00 
50,000,00 
30,000.00 
20,OOO.{)O 
35,000,00 
40,000,00 
40;000,00 

110,657.43 
145,000,00 
95;000.00 
40,000,00 
30,000,00 
65,000.00 
70,000.00 
50,000.00 
20,000,00 
25,000,00 
68,0500,00 
60,000,00 
81,200.00 
59,000.00 
60,000,00 
30,000.00 
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PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc - 6/"1/05 ; 

04/20/09 $ 40,000,00 
04i'15fOQ $ 26,000.00 
04/10f09 $ 40i OOQ,QO 
04/06f09 $ 40,000.00 

02/06/09 $ 25,000.00 
02/03/09 .$ 62,000.00 

01/20/09 .$ 30,000,00 
01/16109 $ 20,000,00 
01/13/09 $ 45,000.00 
01/07/09 $ 50,000.00 

? $ 72,000,00 
-
-" 

12/"19108 $ 20,000.00 
? $ 75,000.00 
? $ 40,000.00 

12/15/0i3 $ 60,000,00 0('>1 12/05/08 $ 60,000,00 
11/19/08 $ 95,000.00 
11/18/08 $ 45,000,00 

? $ 100,000,00 
10/27/08 $ 30,000.00 
09129)08 $ 30,000,00 
09/24/08 $ 50,000.00 
09/24/08 $ 50,000,00 
09/15108 $ 30,000,00 
09/12/08 $ 35,000.00 
09/12/08 $ 30,000.00 
09/11/08 $ 50,00Q,00 
08/27/08 $ 70,000.00 
08/22/08 $ 30,000.00 
08/20/08 $ 130,000.00 
08/13/08 $ 26,000,00 
08/12/08 $ 10,000,00 
08/08/08 $ 60,000,00 
08/01/06 $ 30,000.00 
07131/08 $ 51,00Q,00 
07/29/08 $ 48,000.00 
07/25/08 $ 4o,onO.OD 
07122/08 $ 50,000.00 
07/17/08 $ 50,000.00 
07108108 $ 50,000.00 
07/01/08 $ 50,000.00 
06/12/08 $ 120,000,00 
oe/1310B $ 29,000.00 
06/13/08 $ 90,000.00 
06/04/08 $ 180,000.00 ,. 
05120/08 .$ 129,400.00 ., 
05/20/08 $ 25,000.00 
05/13/08 $ 20,000,00 
05/09108 $ 30,000.00 
05/06/08 $ 45,000.00 
04129/08 $ 55,000.00 
04/24/08 $ 60,000.00 
04109/08 $ 60,.000,00 
03/28/08 $ 100,000,00 
03/24108 $ 50,000.00 
03/20/08 $ 8,000.00 
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PROMISSORY NOTES IN SERIES - Scott Farah to CL,Inc - 6/1/05 

OS/20J08 . , $ 20,000,00 
0'S106108 $ 80,000,00 
03103/08 $ 75,000.00 
02/01/08 $ 42,000,00 
02115/08 $ 50,000,00 
02}06/08 $ 125,000,00 
01/31/08 $ 75,000,00 
01/25/08 $ 40,000,00 

12/31/07 $ 240,000.00 
12/27/07 $ 50,000.00 
12/21/07 $ 25,000,00 

, 12/05/07 $ 150,000.00 
-' 12/04/07 $ 175,250,00 t 

11/30/07 $ 20,000.00 
11/16/07 $ 20,000,00 
11/12/07 $ 16,000.00 
'1"11'12/07 $ 30,000.00 
11109/07 $ 100,000.00 
11/01/07 $ 61,500.00 
10'/30/07 $ 60',00'0.00 
10125107 $ 20,000.00 
10/19/07 $ 100,000.00 
10/11/07 $ 30,000.00 
10/02/07 $ 50.000.00 
10/0'1107 $ 25.000.00 
09f27f07 $ 26,000.00 
09/19/09 $ 25,000.00 
08/31/07 $ 100,000.00 
08J23!07 $ 50,000.00 
08/23/07 $ 25,000.00 
08120/07· $ 20,000,00 
08/07/07 $ 40,000.00 
08J03/07 $ 1,000.000,00 
08/03/07 $ 82,000.00 
07/30/07 $ 60,000.00 
07/25/07 $ 45,000.00 
Q7J19107 $ 23;086.00 
07/17/07 $ 22,000.00 
07/17/07 $ 50,185.00 
07/14/07 $ 50,000.00 
07/06/07 $ 45,000.00 
07106/07 $ 300,000.00 
06J27/07 $ 50 .. 000.00 
05/2.6107 $ 25,000.00 
Q5J23/07 $ 45,000,00 
04/26/07 $ 70.000.00 
03/21/07 $ 400,000.00 
03/20107 $ 60,000.00 
03/16/07 $ 109,000.00 

? $ 56.000.00 
'{ $ 125,000.00 
? .$ 155,000.00 
? $ 20,000,00 
? $ 100.000,00 
? $ 35,000.00 

02.128/07 $ 70,000.00 
? $ 270,000.00 

01/07/07 $ 50.000.00 



PROMISSORY NOTES IN SERIES ~ Scott Farah to CL,lnc ·6/1/05 

7 . ' , $ 
01f07/07 $ 
01/07/07 $ 
1.2/22/06 $ 

7 $ 
? $ 

11/21/06 $ 
10/11106 $ 
08/23/06 $ 
08/22/06 $ 
08/17/06 $ 
08/17/06 $ 
08/16/06 $ 
08/15/06 $ 
08/14/06 $ 
08/14106 $ 
08/09/06 $ 
08/02107 $ 
07/31/06 $ 
07/17/06 $ 

? $ 
oe/28/06 $ 
06/16/06 $ 
06/09106 $ 
06/01/06 $ 
05J22/06 $ 
05/1 "\/06 $ 
05/11/06 $ 
05/iO/06 $ 
05109/06 $ 
05/09/06 $ 
06/09106 $ 
05/09/06 $ 
05109/06 $ 
05J05/06 $ 
05/03106 $ 
04/28/06 $ 
04/25/06 $ 
04J25/06 $ 
04118/06 $ 
04113/06 $ 
04/07/06 $ 
03128106 $ 
03/28/06 $ 
03/2:8/06 $ 
O~/21/06 $ 
03/21/06 $ 
03/17/06 $ 
03/01/06 $ 
01/13/06 $ 
01/13/06 $ 
0i/13/0e $ 
01/12/06 $ 
01/12/06 $ 
12J22/05 $ 
12/14/05 $ 
12/03/05 $ 
11/29105 $. 
11/27/05 $ 

55,000.00 
83,000.00 
60,000.QO 

106,000.00 
10,000.00 
35,000.00 
75,000,00 

100,000.00 
47,000.00 
27,000.00 
24,000.00 
50,000.00 
16,000.00 

3,000.00 
23,000.00 . 
20,000.00 
60,000.00 
'(7,000.00 
36,868.00 
47,000.00 
40,000.00 

250,,000.00 
100,000.00 
100,000,00 
200,000.00 
150,000.00 
300,000.00 
47,812.00 

100,000.00 
68,200.00 
36,650.00 

200,000.00 
180,000.00 

29,000.00 
250,000.00 
100,000.00 
50,000.00 
10,000.00 

155,000.00 
100,000.00 
50,000.00 

100;000.00 
27,000.00 
23,000.00 
93,000,.00 

350,000.00 
225,000.00 

25,000 . .00 
4,500.00 

175;000.QO 
290,000.00 
145,000.00 
430,000.00 
317,000.00 
50,000.00 

100,000.00 
100,000,00 
30,000.00 
40,000.00 



PROMISSORY NOTES IN SERIES - Scott Farah to CL,lnc· 6/1105 

11/14/0(5. $ 
'j i/04f05 $ 
i 1/02/05 $ 
10/25/05 $ 
10/17/05 $ 
10/12/05 $ 
1 Q/'j 1105 $ 
10/06/05 $ 
'10/05/05 $ 
10103105 $ 
10/03/05 $ 
09/30/05 $ 
09/28/05 $ 
09/22/05 $ 
091'16/05 $ 
09/13/05 $ 
09/06/015 IS 
09/01/05 
08/25/05 
08/25/05 
08J'l5/05 
08/04/06 
07/22/05 
07/15105 
07108/05 
07/05/05 
06130f05 
06/27/05 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

40,000.00 
126,000.00 
100,000.00 
60,000.00 

126,000,00 
100,000,00 
50,000,00 

100,000,00 
70,000.00 

200,000,00 
816,000,00 
100,000.00 
100;000.00 
60,000,00 
50,000.00 

160,000.00 
160,000.00 
140,000.00 
100,000.00 
60,000.00 
50,000.00 
50,000.00 

150,000,00 
100,000.00 
330,000.00 
200,000,00 
200,000.00 
70,000.00 

$ 20,348,321.43 
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Copy C, fOfemPI .. "ee$ records 

Form W-2 Wage and Tax statement 2009 
a Control number  / Void e Employers nama. address. and ZIP ODd, Oopa nt 01 Iho Treaeury· Inlemol Rovenno Se,vi,. 

0  FINANCIAL RESOUROES MORTOAOE I OMS 
b Impr.",f, ~enOllo't on oumbO, ",P~\";'.ool'l",curllYl,"loOll P Q BOX 1158 

 MEREDITH NH 03253 1 WiVes. Ilpe, o~a~~~a2$~~o 2 FooomllhComo I~ ;~hJ~d.6 5 

Ila .:.mwJu 
1 

~rilor",or 

1 
iI'o~uiCr Soolol .. GUilty w.g •• 14 ~Qclat socu,lIy 1J!X Wllnnetd 

X 106800,00 6621,60 
12 ~ •• Inetrs, lor BQx 12 ~1401hor a Employee's nalile. 04dro,0. alld ZIP oouo 16 Midlcaro wave, ano liP' I U MOdlcar. lax WillI tOld 
D 16380,00 SCOTT 1) FARAH 126000.00 1827,00 

POBOX 1404 7 Boolal 8$ourity II Pi B AlioOlllad lip. 
MEREDITH NE 03253 

9 AdvMCO EIC paymenl '10 Depondenl e.ra bonelill 

11 Nonqualltiodplona 

15 Slata I Employ.r', etate ID No, 16 Siale wage" till" 010. 17 Stolalnaom. lax 1 8 Lo~1 Wag", lirs, • tc, 1 9 Loeellncoma tOK 20 LOOllllty nama 

Form W-2 Wage and Tax Stateml'ilnt 2009 
a Conlrolnumber  IWld Q Employer's nama, add ross, and ~IP cod. Dapar anl of tlla TraMory -Intomal Revenue Sarvito 

 FINANCIAL RESOURCES MOR'rOAOE I OMU 
b "mIIO)ll'~I"nlll ... tOll'P", 01 Id ~mpl,yo,'''OCI'''OUfItyJlURl'' l' 0 BOX lIsa 

  MEREDITH NE 03253 Wagas, Hps. OI\a~9IW;~~~~ 2 F.derallncoma ~ ~~~I~ 65 

l~ :,~~~~ ~~roilwill ll:,1idpg;rty 500 a a&aur Iy wagos 14 600la , •• unly ax wllnllera 
I 

po, 
I X 106800,00 6621.60 

112 sao Instru.for aox 12 14 Other • Employee's nama, addT'$" aM ZIP Qode Madia.,. wagos aM tips I Mo.tOaro llIX WtmnelO 

D 16360 -00 SOOTT D FARAH 126000,00. 1827,00 
F 0 BOX 1404 7 Soolal f)ljourily tip. a Allocated Up, 

MEREDITH NH 03253 
9 Advano, ~IG payment 10 Dependelll oare ~one1il$ 

11 Non~u4Jjfl,d planG 

18SWt,/ Employer's stlte 10 No. 16 Sial, wag,;, lip,. alo. 17 Slat. jnc~nw lax 1 a Local wages. tip •. elc. IS Looallncoma lax 20 Locality nome 

1111$ InformaUOfl I. bOlno IiIml,l1.d 101M In\l)rnal R,v611uO Sarvlca 

F onn W2W . ,age an dT St t ax aemen t 2009 
a Gonlrolnu mbar 

/ V~d 
• Employer's name, address. and ZIP oed. O,Pllrtmenl of Ihl Treasury· Inlornol Revenue $orvlo, 

OMS No. 
b EmplOj1lf's I.donHl!cillion Rtlmoor Id fmp~y,o'n""laJ_rity"mb" 

Wages, Ups, ollwr oompensutlon r 2 Fedil1ll income tro< wllt1n~d 

Il~ StIIurOlY ~~'i"," :~ty"Y iSomiil sacurlty woqlS 14 Social ""ounly tex wilhhlro omployno 
I 

pO. 

I 
12 5ee Jn$'rs, lor eQx 12 14 othBr a ~mployaa'$ namo, address, ana ZIP code ' MOdlcare w~qas affif lips , Maoloure lOX IVnnnera 

7 Sooiul eoourrty t1pe 8 Allocated lips 

9 Adyano; ETc payment 10 Oop.n~enl oare benouts 

11 Nonqualiliad ol~ns 

15 Statl

l 
EmplllY"'s stalo ID No. 1 a State wag". tips, .to, 17 Stat. inooma tax 1 a Looal wag ••. tips. et •. 10 Loool Incom, lax 20 Locality Mm. 

FormW·2 w Ifageand T ax Statement 2009 
a Oonlrol numoor / v;o o I:mploy.(o naml. addraa" and ZIP code Dapartmenl of the Treasury, Inlernal Revenue Sarvlce 

OMB No. 
b EmplOyers Ideo,r"""," num or /i "mpl,y,a~,." .. ""IIYn.fiber 

1 Wayas, Up" other o.rnp~n,al~n 2 Federallncolna lllX wlthnela 

1
13 ':'i~lW, 

~~I[Orn~11 ~1~~4;:'IY 3 Soclnl •• ourlty w.u •• IA Soclnr s,ollnly lux wllllllSId 
I 

plan 
I 

12 Sa, Inslr •. lor Box 1 2 14 Other , Employee's nam" ~ddro.,. all" ZIP cad, IS'Medicare wage, ail-dlfps j MeOI •• ,. tax wr1llrl,I, 

7 S.clal •• curlly tip. S·AIIQ.,t,d tips 

S Advanoa EIO paymanl 10 aep."d,nl oara ba".fIl, 

111- Nonquallffad plans 

. 16 Slale /. 
Employsr', state ID No, .r~ Slate wages, lips .• Ic. I i Slate income lax 18 Loaal wogas, lips, elc. 19 Locallno.lIle lax 20 LQoalily nams 

.. J' 
-.; . ~ . llUsrnJrlITIlatiClllle b'lllQ furnished to ilia Inmlll'" .•• ;wi, 
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" 

E]lllil1i!'JUimI#l#lI/iiailM"iHi3&@iOi.lilb"II*I>111,r.iiiiliia 
o OORRECTED (If checked) OMS N(). 1545-0901 

HOME LOAN SERVICES. INC. 
150 ALLEGHENY CENTER MALL 
I DC .09071 
PITTSBURGH PA l5212 

Phone No. 1-800-346-6437 
Recipient's Tax ID No. 
Loan type 

 
CONV. RES 

005866/001956A 
SCOTT D FARAH 
SUSAN G FARAH 
PO BOX 1404 
MEREDITH NH 03253-1404 

."' ...... 

1 Mortgage inlemat reoelYed 
from paver(s)lborrowar(s)' $11, 508.42' 

2 Points paid on purchaSB of principal $0.00 reuidenoa (See BoX II on cacm.) 
3 Refund of overpaid Internet $0,00 

(Slla Box 3 on back,) 
4 Morlgllgolii$UTaiioo premi'wns-------i 0 • 00 

5 Re6! estate tax~s paid $0.00 

Account No. (See Instruc1!al1s) I Payer's SSN 

  

~ Caution. Tha amount ijlli:lwn 
may not bo lully d9<luclibJa by 
you. Umlts bas9<l on 1M 10Bn 
nmnunland Ih. cosl and \IIllu8 
of the """"red property may 
apply. Also, you may only 
~qduallll1.rosl to Ih. eKlonl1i 
" •• lnourr9<l by you, .olually 
paid by you. lind flOl 
wimbufsocI by another person. 

- CO~y B 
For ayer 

Thelnlormatlon In boKes 1, 
2, ~, and 4 Islmporhmi 

tal( Inf(ll'tniHloll tmd is bCII1[J 
lurnJtthod l .... tho fnturnnl 

R6\lIHHre Uorvlc.;} II ,;ml .Q1G 

(lAjulrad 10 We a rolur n, a 
noglJgonce penally Of orher 

sunoUon may be imposed on 
you I1ll1a IRS cJetslmlo99 

Ihal an tmdtllp(:I),lIlcnl 01 ,tax 
WHUlll> OOCLlUS!3 you 

QVCI'Slnled a deduoUon lof 
thhr mf1f1n~~U I"'U'A~' or Inr 



. i -1-:", ~:.-. -- ',' -.~. -----;:.-" 

Property Location:  MAP ID: Bldg Name! 

Vision ID: Account # 15290 Bldg#: lof1 Sec #: 1 of 

"-SJlRREN7 Grf"NER . 
IFARAH, scurr D & SUSAN G 

;:-1-

11 ~~~~fPa:·: k~f£fLfHE8kr!!IIR6AD ~ jR?:lf;;ti~QN ~escrip[ion 
; .... 

3 /Below Street ¥> !Septic I I I ~.ESlDNTL 

I. jill. Il~~= 

State Use: 1010 
Card 1 of 1 Pdnt Date:Oi/05f20Hl14:40 

C(iRRE1VT' 
Code Assessed Value'" 
1010 210,800 210,800 
1010 57,100 57;100. 

lS()8 
ME1?EDITH, NH t

o BOX 1404 

lEREDITH. NIi 03253-14{)4 
'\dditi'mal O,'<'ners: 

. " .' -SUPPEEMENTAL DAT.4: " '0 LAND 
piner 1D: OOR02 00023 00000 WSA: 1;:U LAND 

1010 17,900 17,9001 
7300 16,300 2,I25j -i 
7340 68,000 416 

fSUBDIV: LOT 2 ABATEM'T: ~ULAND 7480 15.4001 573 

VISION 
PHOTO: BTLAlSC: 
I-'AKE-FRT; VAR/SP E..,,{: 
Il-AKE-ACC: MER PLAN: BK8PG142 

ASSOC PlDll Totall 385,5001 288,914 
!cYCLICAL YR 1 
§SID: 411 

REcoKiJ 01' oWrrERSJJ1l', .. BK-vdllpAGE TSALEDA TE Iq/u·1 vA 1 S.4i.E l"RfctflV;:,GI;~:, <";. '.,;. <; ; < j'R:EVl0US.;?fSSESSM'ENTS (Hl£Tif'Rtr" . ; 
-ARMI, SC01T D & SVSAN G 

joEPIPPO.,JOHN A 
11150/0454 05102119881 Q J 1 00 rYr~Code 1 Assessed Value tYro Code Assessed Value ri'. Code 1 kisessed Value 

g009 10.10 210.s00!!OO$ 1010 232,500 L 007 1010 I 232,500 
a009 1010 57,100 008 lOlQ 64,900 Ll007 lUIO 64,9001 

009 10lU 17.9(1) 008 UJlO 15,300~007 1010 11,900 
009 7300 2.125 008 1300 2,04612007 1300 i 2,089 

~009 2340 ~16 008 7340 3001z00Z 7340 I 307 

Total: 288.914 TIltai: 315,689 Total:..l 312.352, 
ElCE.:t.f.eTlfl&'s·: , ,I This signat.u:re acknowledges a \'isit hy a Data Collector or Assessor 

Year escrip1{on Coml1'h Int. ' -1--- r- .- --- L --
I . I:. .:.:. APPRAISE']) V ALDE S{!]Jflli44Y, ' '.. . .::: I 
I ..' fmal: ., •. ",' ,.... I Appra~sed ~ldg_ va~ue (Card) 210,800 

, .. " " ASSESSL,\f1.!VEf,tmBORHOOD_ - <'~'.". ' ... : Appraised XF (B) \i alue (Bldg) (II 

NBHDf SUB 1 NBHoNAME STREETINDExNAlylE TRAC1NG BATCH Appraised OB (L) Value (Bldg) 17,900\ 

OOOllAI j 1 Appraised Land Value (Bldg) 57.1001 
. " ... ';< '::.: . NQTES.': ,.... ..y.:, Special Land Value 99,700; 

A1'1 FOUND FNDER WDl( ! 

~007 = REMOVE lJC I'T,otal ~ppraised Parcel Vallle 385,50~ 
~008 ADJ FGR nEPREC v aluatlOn Method: C 

Acljustment: o 

lNet Total Appraised Parcel Value 385,5001 

: ". '.; ", .. BULLDINGPEiiJfnTl,l.ECOl,W 
i Permit ID Issue Date Tvve Descri[)1ion Amnunl lnsv. Date I % Conl/J. 

, 267-01 110/16/2001 I FG ~arage 20'OO~1 02128/2002 1 100 I 23-01 011301200] AD ~dditinn WO,OOO 0212811002 I 100 
5076 01/26/1998 TC IrIMBER cur 320 0 

Date COl11/J. Comment\' 
02/0412004 

09i1111998 

Date 
UIIOl2007 
7i3I12007 
31512007 
412312006 
912912005 

,VJ.sW CHANGE FilSlOR.Y 
TyPe lS £12 __ 1.Qi._L Purpose/Result 

B F 01 iMeasur+ 1" lsit 
JJC CU [V $ change Current l 
KW 14 li'ield Re\'kw 
DG 14 !Field Review 
DG 01 11easur+lvisit 

. :.'~ ~ :~ .. ~-.;J: :i· . ~ ,.LANDLINE VAEUATjONSECTION~~ ,. . ,"" _' ,'.' .: '" "." ',.' , , 
B 1 Use Use Un;1 LSI Acre C. ST. 
1# Code Description Zone F"onta"e Depth Units Price Factor A Disc Factor Idx I Adj. I 
1 1010 iSINGI,E FAM FR 1200 1000 43,560 SF 138 LOO A I' U)OOO 1.00 500 ' 
1 7340 ~VETLAND 'FR 900 20.80 AC 5,000.00 LOO 0 0.860() 0.80 500 

,I 7480 F-OTHER UN FR 4.70 AC 5,000.00 1.00 0 j 0.8600 0.80 500 1 0.9 

'~i' ;"" :'ARM F. I '.M AC ~, ... " L'" , .• ," I ,.00

1 

50' 1 I I 1 ,. .. . 

. __ .L. I _ .. __. 1 I I I ! 

_ .. ___ Total Card Land [Jnhs: 31.50 AC Parcel Total L<in~~.Tea:~1.5 AC __ . ___ I Total Lm,d f-al.ue:) 156,800 



.. ~-,."" ·.I--.. ·.-~.' 

Property Location: f Bldg Name: State Use: 1300 
Vision ID:  t\cc{)unt #56460 Bldg #: 1 ofl Sec #: 1 of Card of Print Date: 0210512010 14:39 
! . CffRRENT·OWNER,·: ' .. I TOPO. I ]]IlLiIlES..·: STifJ)fllf)AD r-wrATmlV- r----------

CURRENT ASSESSMENT'" ! ., 

~>AR"'H, SCOTT 0 \Rolling I aved ~ \Rural !pescripfion C'Dde Appraised Value Assessed Value 

~OBOXI:t04 1 I U IRES LAND 1300 64,800 64,800 1508 

kEREDITH., NH 03253-1404 
I I I I MEREIHTR. Nit 

S,UI'PLEME.IY1"AL.'DA'f;A. -
f'\dditiona[ Owners: iOther lD: OOR02 00023A 00000 WSA; 

~UBDIV: LOTt ABATEM'T: 
PHOTO: BTLAfSC: 

VISION LAKE-FRT: VARISP EX: 
ILAKl<>ACC: MER PLAN: BKSPG142 ! 
!cVCLlCAL YR 1 ! 
ir.:ISID; 412 ASSOCPl.O# Total 64,801) 64,800 

RECOIuj OF oWN£RS1lIP BK-VOVPAGE SALE})ATE,. Iq/u vn· SALE PRICE )(,C PREVJOUSASSESS'MENTS(II1STORYi 
IFAR ... H. SCOTT D 11211455 1212211989 V V o lA Yr. Code Assessed Va ille Yr. Cod" AJisessed Va{,te Il'1-. Code Assessed Value 
lFARR,,-H. SCOTT D & SUSAN G HJ5{l/454 {)S/02!1988 U Y fOO9 1300 64,.800 P.008 1300 73,QOO~OO7 1300 72,700 
i 
i 
I 

'Total: 64.800 Total: 73.000 Towl: 72 7{)0 
; :~ ,".":: . : i.; ::'EXE¥p.TIONS , .' >' ,"".,", OtHER ASSESS]tfEN'J;'8:. . • , , ~ ~ .~. ~ . 171is signature acknowledges IT visit by a Data Collector or Assessor .1 

Year TYFJe Descrimion AJ7wunt Code Descri]JIion Number Amozm/ Comm. Int. 

I 
. AP:'J!.~ Y-4:LUESf/MMJiRY, .' 

T{)wi' Appraised Bldg, Value (Card) 0 

~ 
,,' ASSESSING NJ;:J6I1BOR(fOOD. Appraised XF (B) Value (Bldg) 0 

I NBHDfSUB I NBHDNAi\-JE [ STREET INDS'< NAME J TRACING BATCH Appraised OB (L) Value (Bldg) 0 I 

i OOOllA I I I I Appraised Land Value (Bldg) 64.800 
NOTES Special Land Value 01 

VELL ESMI\T ON R02/23 
64,8001 Total Appraised Parcel Value 

~008=ADJ AC PER PLAN 
Valuation Ylethod: C 

Adjustment: n 
1"etTotal Appraised Parcel Value 64,800! 

I 
". ;., 

. " BUILDING PERMIT RECORD: .. ·JiWTI CH)4NGE HlSTOK-Y , 
1 PermillD Issue Date Tw" 'JesCrif)lion Amoum Insp. Date %Comp_ DateComp_ ommenlS Dara Twe IS ! 1D Cd I PUroose/Result 
I 200S-CU 03/0212005 CU r--nrrentVse 1.501) 0 !l6/281200S iBK2188/0443 7/[12008 ' JJC OD iChJlnge per deed/plan 
! 4/23fl006 DG 14 Field Rev'ew 

9/2912005 DG 00 Measur+Listed I 

,' .. ~: ~ .. " ~~; .. ... ;.: .f;A1Y1J ]';f!VE lI./UJjAllQN$ECrTON, , . . ... 

S Use Use j 
I 

Uni! 1. S Acre C. I SF. SJ I Roc CU Adj. 
fI Code De8cription Zone Frontaze DeJ)f.hi Units Price Factor A Disc Factor ldx Adj. NOles-Adj !J-iN COFitl Spec:ial Prici,.", Unit Price Land Value 
1 1300 IVACANTBLD I'R ! 

143IZ~ SFI 1.38 1.00 A LOOOO : 1.00 I SOO 0,95 

l~ 
0.000 1.31) 5/,100 

1 1300 jvACANTBLD FR AC 5.000,,00 1.00 0 1..0000 0,80 SOO 0,95 !ror>O 0,000 3.800.001 7.700 

I 
f 

I 
! t i , i i ; i ! 

.~ 

I Total Card Land Units:) 3.03 ACj P{fTcei Total LandArea:j3,03 AC I Total Land Value: 64,800\ 
". 



B6A (Official Fonn 6A) (12/07) 

In re Scott David Farah 
Debtor 

Case 
(If known) 

SCHEDULE A - REAL PROPERTY 

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a co
tenant, community property, or in which the debtor has a life estate. Include any property in which the debtor holds rights and powers exercisable for 
the debtor's own benefit. If the debtor is married, state whether the husband, wife, both, or the marital community own the properly by placing an "H," 
"W," "J," or "C" in the column labeled "Husband, Wife, Joint, or Community." lfthe debtor holds no interest in real property, write "None" under 
"Description and Location of Property." 

Do not 'include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and 
Unexpired Leases. 

If an entity claims to have a lien or hold a secured interest in any property, state the amount ofthe secured claim. See Schedule D. If no entity claims 
to bold a secured interest in the property, write "None" in the column labeled "Amount of Secured Claim." 

If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property 
Claimed as Exempt. 

,.::-
z 

DESCRIPTION AND ~i5 CURRENT VALUE AMOUNT OF 
LOCATION OF NATURE OF DEBTOR'S ul'= OF DEBTOR'S SECURED .... = 

PROPERTY INTEREST IN PROPERTY -::s: ==:::;;: INTEREST IN CLAIM 
aO> PROPERTY, wrrHOUT ='UI 
"'" c:e DEDUCfING ANY ,",,0 

~ SECURED CLAIM .-
;:c 

OR EXEMPTION I 

Primary residence house ownership j 385,500.00 251,000.00 
Meredith NH 

3 acre lot ownership h 64,800.00 0 
Meredith NH ' 

Total> 450,300.00 

(Report also on Summary of Schedules.) 



_l.. 

B 6B (Official Fonn 6B) (12/07) 

In re Scott David Farah 
Debtor 

Case No.  

(If known) 

SCHEDULE B - PERSONAL PROPERTY 

Except as directed billow, list all personal property of the debtor of whatever kind. If the debtor has no property jn one or more ofthe categories, 
place an "x" in the appropriate position in the column llibeled "None." If additional space is needed in any category, attach a separate sheet properly 
identified with thll case name, case number, and the number of the category. Ifthe debtor is married, state whether the husband, wife, both, or the marital 
community own the property by placing an "If," "W," "J," or "c" in the column labeled "Husband, Wire, Joint, or Community." If the debtor is an 
individual or ajoint petition is med, state the amount of any exemptions claimed only in Schedule C - Property Claimed as Exempt. 

Do not list interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and 
Unexpired Leases. 

If the property is being held for the debtor by someone else, state that person's name and address under "Description and Location of Property. " 
If the property is being held for a minor child, simply state the child's initials and the name and address ofthe child's parent or guardian, such as 
"A.B., a minor child, by John Doe, guardian." Do not disclose the child's name. See, 11 U.S.C. §1l2 and Fed. R.. Bankr. P. lO07(m). 

,.: CURRENT VALUE OF 
~ DEBTOR'S INTEREST 

N ggj; IN PROPERTY, WlTH-
TYPE OF PROPERTY 0 DESCRIl'TION AND LOCATION :;lOs OUT DEDUCTING ANY 

-~ N OF PROPERTY ~fl SECURED CLAIM 
.E Ill"" OR EXEMPTION 

~o 

1. Cash on hand. in posession h 68.00 

2. Checking, savings or other firum" 
Laconia Savings Bank checking account cial accounts, certificates of deposit 

or shares in banks, savings and loan, 
j 538.34 thrift, building and loan, and home-

stead associations, or credit unions, 
brokerage houses, or coopenU:ives. 

3. Security deposits with public util" 
ities, telephone companies, land- X 
lords, and othelS. 

4. Household goods and furnishings, 
in posession including audio, video, and computer h 3,000.00 equipment. 

5. Books; pictures and other art 
objects; antiques; stamp, coin, 

X 
record, tape, compact disc, and other 
collections or collectibles. 

6. Wearing apparel. in posessiol'l h 500.00 

7. Furs and jeweby. x 

8. Fireanns and sports, photo-
graphic, and other hobby equipment. X 

9. Interests in insurance policies. 
Name insurance company of each 
policy and itemize surrender or X 
refund value of each. 

10. Annuities. Itemize and name 
each issuer. )( 

II. Interests in an edueation IRA as 
defined in 26 U.S. C. § 530(b )(1) or under 
a qualified State tuition plan as defined in 
26 U.S.C. § 529(b)(I). Give particulars. X 
(File separately the record( s) of any such 
intercst(s). II U.S.C. § 52I(c).) 



, 
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B 6B (Official Form 6B) (12/07) - Cont. 

In re Scott David Farah 
Debtor 

Case No. 

TYPE OF PROPERTY 

12. Interests in IRA, ERISA, Keogh" Of 

other pension or profit sharing plans. 
Give particul3l'S. 

13. Stock and interest> in incorpOT'dted 
and unincorporated businesses. 
Itemize. 

14. Interests in partnershipsorjoint 
ventures. Itemize. 

15. Government and corporale bonds 
and other negotiable and non-
negotiable instruments. 

16. Accounts receivable. 

17. Alimony, maintenance, support, 
and properly settlements to which the 
debtor is or may be entitled. Give 
particulars. 

18. Other liquidated debts owed to 
debtor including tax: refunds. Give 
particulars. 

19. Equitable or future interests, life 
estates, and rights or powers exercisable 
for the benefit oftlie debtorotherthan 
those listed in Schedule A - Real 
Property. 

20. Contingent and noncontingent 
interests in estate of a decedent, death 

SCHEDULE B - PERSONAL PROPERTY 
(Continuation Sheet) 

i 
N g~ 
0 DESCRIPI'ION AND LOCATION ii"", 

g-:E. 
N OF PROPERTY ~B E 

~~ 

Molnar Associates trustee for 401 (k) 
h 

Financial Resources stock 
h 

X 

x 

X 

X 

x 

X 

benefit plan, life inmrance policy, or trust. X 

21. Other contingent and unliquidated 
claims of every nature, including ta.'C 
refunds, counterclaims oflhe debtor, and 
rights to setoff claims. Give estimated X 
value of each. 

(If known) 

CURRENT VALVE OF 
DEBTOR'S INTEREST 
1NPROPERTY, WITH-
OUT DEDUCfING ANY 

SECURED CLAIM 
OR EXEMPTION 

49,000.00 

0.00 
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B 6B (Official Form 6B) (12107) - Cont. 

In re Scott DavId Farah 
Debtor 

Case No. 
({fknown) 

SCHEDULE B - PERSONAL PROPERTY' 

N 
TYPE OF PROPERlY 0 

N 
E 

22. Patents, copyrights, and other 
intellectual property. Give particulars. X 

23. Licenses, franchises, and other genenil 
inlangibles. Give particulars. X 

24. Customer I isis or other compilations 
containing personally identifiable 
information (as defined in 11 U.S.C. 
§ 10 Ie 41A)) provided to the debtor by 

individuals in connection with obtaining a X 

product or service from thll debtor 
primarily for personal, family, or 
household purposes. 

25. Automobiles, trucks, tmilern, 
and other vehicles and accessories. 

26. Boats, motors, and accessories. 
X 

27. Aircmft and accessories. X 

28. Office equipment, fumishings, 
and supplies. X 

29. Machinery, fixtures, equipment, 
and supplies used in business. x 

30. Inventory. X 

3LAnimal.s. X 

32. Crops -growing or ha.rvesled. 
Give particulars. X 

33. Farming equipment and implements. 
X 

34. Farm supplies. chemicalS, and feed. X 

35. Other personal property of III\Y kind 
not already listed. Itemize. X 

(Continuation Sheet) 

~ 
JI!~ 

DESCRll'TlON AND ,LOCATION 
ao:,., 
~:o: 

OF PROPERTY ~fl 
1i!l'5 

1996 gmc pickup truck h 
2002 audi 4 door 

continuation sheets attached Total>-

(Include amoUllts from any contInuatIon 
sheets attached. Report total also on 

Summary of Schedules.) 

CURRENT VALUE OF 
DEBTOR'S INTEREST 
IN PROPERTY, WITH-
OUT DEDUCI1NG ANY 

SECURED CLAIM 
OR EXEMPTION 

7,000.00 

$ 60,106.34 
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" 

GUARANTY 

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which is 

hereby acknowledged, SCOTT D. FARAH, with a mailing address of P.O. Box 1404 

Meredith, NH 03253, does hereby guarantee prompt payment to the Lender  

   , with an address of  , its 

SUccessors and assigns, (the "Lender"), the sum of ONE HUNDRED, THOUSAND 

($100,000.00) DOLLARS owed by SMM 2007 REALTY TRUST udt January 4, 

:!OO7.with a mailing address of P.O. Box 7017 Gilford, New Hampshire 03247 (the 

"Debtor" and/or the "Obligor") to the Lender. 

The foregoing debt together with interest at the rate of Eighteen percent (18%) 

per annum are oollectively referred to as the Indebtedness under a certain Promissory 

Note, of even date, ("Note"), and all costs and expenses, including counsel fees, which 

maybe incurred in the collection of said obligations' from the Borrower (herein 

colleotively referred to as "Obligations" and singularly called "Obligation"). Guarantor 

further auarantees to Lender that Borrower will fully and punctually perform each and 

every agreement, covenant and condition of said Note and the undersigned agrees with 

the Lender as follows: 

1. The undersigned Guarantor(s) hereby unconditionally and irrevocably guarantees the 

prompt payment and perfonnance of all debts and obligations owing by SMM 2007 

REALTY 'TRUST, (the "Obtiaor") to the Lender or remaining unpaid by the Obligor to 

the Lender u;nderthe Obligations. 

2. Guarantor hereby waives an suretyship defenses and defenses in the nature thereof 

and waives all notices whatsoever in res~t to this Guaranty including notice of 

Lender's acceptance hereof, Lender's intention to oct, Lender's action in reliance hereon, 

the present ex:ist~nce or future incurring of any Liability, the tenus or amoun1s thereof, 

and any default thereon. 

3. The liability of the Guatantor(s) hereunder shall be absolute. unconditional and 

continuing and shall not be diminished or affected by any lack of validity or 

enforceability of any Obligations or any change in the time, manner or plac¢ of payment 
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SUPREME HOUSE OF 6038950985 » 2077741127 

" 

of or in any other term of the Obligations Of any other law, regulation or other 

circumstance which might otberwise constitute a defense avwlable to. or a discharge of. 

the Obligor in respect of any or all of the Obligations. 

4. The liability of the Ouarantor(s) hereunder shall not be released, discharged, limited 

or in any way affected by anything done, suffered or permitted by the Lender in 

oonnection with any duties or liabilities of the Obligor to the. Lender. The Lender, 

without releasing. discharging, limiting or otherwise affecting in whole or in part the 

Ouarantor's liability hereunder. uw.y grunt time, renewals. extensions or indulgences to 

the Obligor or take or abstain from taking seourities or collateral from the Obligor or 

from perfecting securities or collateral of the Obligor OJ' otherwise deal with the Obligor 

and all other persons and securities as the Lender may see fit. 

5, The Lender shall not be bound or obligated to exhaust its recourse against the Obligor 

or other persons or any securities or collateral it may hold or take any other action (other 

than to make demand pursuant to Section 6 below) before being entitled to demand 

paym.ent from the Guarantor(s) he~under. 

6. The Guarantor(s) shall not claim any set-off or counterclaim against the Obligor in 

respect of any liability of the Obligor to the Ouanmtor(s), 

7. The Ouatantor(s) shall make payment to or perfotmanoe in favor of the Lendel'·ofthe 

Obligations of the Guarantor(s) forthwith after demand therefor is made to the 

Ouarantor(s). The Lender shall be entitled to make demand upon the Guarantor(s) at any 

time upon a default in payment of any amount owing by the ObUgor to the Lender and 

upon such default the Lender may treat all Obligations as due and payable and muy 

forthwith col~t from the Guarantor(s) the total amount guamnt.eed hereunder. Lender may 

forthwith recover from any or all Guarantors the whole amount due, notwithstanding that 

Lender is unable to pursue or exhaust its remedies against Borrower, whether as a 

consequence of intervening bankruptcy of Borrower, or for any other reason whatsoevel'. 

Lender shall not be bound to exhaust its recourse against Borrower or other persons or 

upon any collateral or liens it may hold before being entitled to payment from Guarantor of 

the Liabilit~es. This iss. guaranty of payment, when due, and not merely of collectability. 
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8. The Guarantor(s) hereby waives notice of acceptance of this instrument. 

9, . Guarantor hereby. assigns to Lender all rights of sUbrogation which 0lUU'lUltor may 

from time to time have against Borrower. Borrower agrees that Lender may exercise aU 

tights attendant to such subrogation claims as it sees fit without the prior consent of 

Guarantor. 

J O. Qeneral Provisions. This Guarantee shall Inure to the benefit of and be binding upon 

the respec:tive heirs. executors. administ.ratQrs, successors and permitted assigns of the 

Ouarantor(s) and the Lender. This Guarantee constitutes the entire agreement between the 

Lender. the Obligor and the Guarantor(s) with respect to the subject matter hereof and 

cancels and supersedes any prior understandings and agreements between such parties with 

respect thereto. The Ouarantor{s) may not assign its obligations under this Guarantee. 

This Guarantee shall be governed by and construed in acoordance with the laws of the 

State of New Hampshire and th«? laws of the United States of America applicable therein. 

This Guaranty shall continue in full force and effect until alJ Liabilities are 

satisfied in full. 

IN WITNESS WHBREOF the Guarantor has set his handthis.-Lday of #~ .2008 

s 

-. 

Page 3 of3 

11 •••••••••• ·.1111 ••••••• 

P 113 



6038950985 » 2077741127 
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POLICY SCHEDULE 

. FORM FACE *ANNUAL 
AMOUNT eR~MIl.lM 

RATING 
QI.MSfFICAIION 

P 2/3 

"IYl?E QE c.oveBAGE 
RENEWABLE! AND 
CONVERTIBLE TERM 

eXPIRATION 
I2&S 

10/3012058 $15,000,000 $27,000.00 STANDARD PLUS NONT08ACCO 

I 
l 
! 

POliCY FEE 

TOTAL 

,MAXfMUM ANNUAl PREMIUM~ YEAR 1 $27,050.00 
V~ARS 2'" see SCHEDULE PAGE 3A 

$50.00 

J27,050110 

• PREMIUMS MAY BE CHANGED AS PROVIDED IN THE CHANGE; OF PREMIUM PROVISION, BUT THE ANNUAL 
, PREMIUM WILL ~OT ~XCEED THE MAXIMUM ANNUAl. PREMIUM SHOWN. 

PREMIUM MODE: QUARTERLY 
PREMIUM DUE DATE: 10/30 

'PREMIUM MODES 
WAiLABI..Et 

~ND OF 90NveRSION PERIOD: 1012912027 

;ND OF EXCHANGE PERIOD: 1012.9/2027 

I/>UREO: scon FARAH 

SUE AGE & SEX: 44 MALE 

NNER: FINANCIAL RESOURces 

'-97 

ANNUAL 
$27,050.00 

Page 3 

SE;MI-ANNUAL QUARTE!Rl Y 
$13,795.50 $7.033.00 

TERM PErUOD: 20 YEAR 

ISSUE DATE: 10/09/2007 

POLICY DATE: 1 0/3012 OD7 

POLICY NUMBER: 

1111111111111111111111111 

PAC 
$2.36f!.88 

P# 01 
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_Life" Insurance Company 

·SUPREME HOUSE OF 6038950985 » 2077741127 
/) 
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\ ' 

m: . . "'-' ' 

'1101 Re8e3t'Ch Boulevard 
Roc::kvIkt,. W 20850 

RtGHT TO EXAMINE POLICY FOR 20 DAYS. Within 20 day. aft., this policy Ie received. It may be 
mumed to th. agent through whom It was purch.td or to our home affloa. We will pay the Face 
Amount to the Beneficiary If the Insured dies while this policy Is In force. Such payment will bo 
subject toth. provisions of this policy. 

READ YOUR POLlCY CAREFULLY· Tills polley Is a legal contract between the pOlicy owner and 
Banner LHe Insurance Company. 

In thIs pOlicy, Banner Life Insurance Company will be referred to as "we", "our" or "us", 

We will pay the face amount to the beneflolary If tha Insured dies while this polioy is in force:. Such payment will 
be 'subject to the pro~lslonl.l of this policy. 

All' payments are subject to the terms of thIs policy. The following pages are part of this policy. 

This policy Is Issued In consideration or the application and of the payment of the first premium as provided 
l'Iare!n. A copy of the application Is attached and Is made a part of the policy. ' 

Signed for Banner 1.lfe Insurance Company at Its home office In Rockville, Maryland, on the polley date. 

  
President 

Renewebla and Convertible Tenn Life Insurance 

A ohange of promlum provl81on Is applicable This policy Is renewable to the expiration date 
subject to guaranteed maxImum premiums 

T",o face ,..nount Is ~ayable at death prior to 
expiration date 

Nonlevel premiums are payable as shown In 
the policy schedule to the explmtion date or 
until tho daz.th of the Insured 

RT·97 

This policy Is convertible to tho end of the 
conversion period 

this policy Is nonpartlolpatlng and no 
dividends ftre payable 

1111111111111111111111111 
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" 

GUARANTY 

FOR V ALUABLE CONSIDERATION, the receipt and sufficiency of which is 

hereby acknowledged, SCOTI D. FARAH. with a mailing address of P.O. Box. 1404 

Mereditb, NH 03253, does hereby guarantee prompt payment to the Lender  

, with an address of , its 

SUccessors and assigns, (the "Lender"), the sum of ONE HUNDRED, THOUSAND 

($100,000.00) DOLLARS owed by SMM 2007 REALTY TRUST udt January 4, 

1007.\\ith a mailing address of P.O. Box 7017 Gilford, New Hampshire 03247 (the 

"Debtor" and/or the "Obligor") to the Lender. 

The foregoing debt together with interest at the rate of Eighteen percent (18%) 

per annum are collectively referred to as the Indebtedness under a certain Promissory 

Note, of even date, ("Note"), and all costs and expenses, including counsel fees. which 

maybe incurred in the co1lection of said obligations' from the Borrower (herein 

colleotively referred to as "Obligationsfl and singularly called "Obligation"). Guarantor 

further ;uarantc,?s to Lender that Borrower will fully and punctually perform each and 

every agreement, covenant and condition of said Note and the undersigned agrees with 

the Lender as follows: 

1. The undersigned Ouarantor{s) hereby unconditionally and irrevocably guarantees the 

prompt payment and perfonnance of all debts and obligations owing by SMM 2007 

REALTY TRUST, (the "Obligor") to the Lender or remaining unpaid by the Obligor to 

the Lender under the Obligations. 
; 

2. Guarantor hereby waives aJI suretyship defenses and defenses.in the nature thereof 

and waives all Dotices whatsoever in res~t to this Guaranty including notice of 

Lender'S acoeptanoe hereof, Lender's intention to act, Lender's action in reliance hereon, 

the prescnt ex:isi~nce or fut~ incurring of any Liability, the terms or amounts thereof, 

and any default thereon. 

3. The liability of the Ouarantor(s) hereunder shall be absolute, unconditional, and 

continuing and shall not b~ diminished or affe~ted by any lll.ck of validity or 

enforceabiUty of any Obligations or any change in the time, manner or place of payment 
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of or in any other tenn of the Obligations oJ' any other law, regulation or other 

circumstance which might otherwise constitute a defense avanable to, or a discharge of, 

the Obligor in respect of any or ~1 of the Obligations. 

4. The liability of the Ouarantor(s) hereunder shall not be released, discharged, limited 

or in fllly way affected by anything done, suffered or permitted by the Lender in 

connection with any duties or liabilities of the Obligor to the Lender. The Lender, 

without releasing, discharging, limiting or otherwise affecting in whole or in part the 

Quarantor's liability hereunder, may grant timo, renewals, extensions or indulgenoes to 

the Obligor or take or abstain from taking securities or collateral from the Obligor or 

from perfecting securities or collateml of the Obligor ot otherwise deal with the Obligor 

and all other persons and securities as the Lender may see fit. 

5, The Lender shan not be bound or obligated to exhaust its recourne against the Obligor 

or other persons or any securities or collateral it may hold or take any other action (other 

than to make demand pursuant to Section 6 below) before being entitled to demand 

payment from the Ouarantor(s) hereunder. 

6. The GUaratltor(s) shall not claim any set-oft' or counterclaim against the ObUgor in 

respect of any liability of the Obligor to the Ouarantor(s). 

1. The Ouarantor(s) shall make payment to or performanoe in favor of the Lender' of the 

Obligations of the GUarmltor(s) forthwith after demand therefor is made to the 

Ouarantor(s). The: Lender shall be entitled to make demand upon the Ouarantor(s) at any 

dme upon a default in payment of my amount owing by tbe Obligor to the Lender and 

upon such default the Lender may treat all Obligations as due and payable and may 

forthwith col~t from the Guarantor(s) the total amount guaranteed hereunder. Lender may 

forthwith recover from any or all Guarantors the Whole amount due, notwithstanding that 

Lender is unable to pursue or exhaust its remedies against Borrower, whether as a 

consequence of intervening bankruptcy of Borrower, or for any other reason wha1soever. 

Lender shall not be bound to exhaust its recourse against Borrower or other persons or 

upon any collateral or liens it may hold before being entitled to payment from Guarantor of 

the Liabilities. This isa guaranty of paymem, when due, and not merely of collectabUity. 
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8. The Guanmtor(s) hereby waives notice of acceptance of this instrument. 

9. . Guarantor hereby. 88signs to Lender a11 rights of sUbrogation which Guarantor may 

from time to time have against Borrower. Borrower agrees that Lender may exercise all 

rights attendant to such subrogation claims as it sees fit without the prior oonsent of 

Guarantor. 

] O. Q~neml Provisions. This Guarantee sha1l inure to the benefit of and be binding upon 

the respective heirs., executors. administrators. successors and permitted assigns of the 

Ouwantor(s) and the Lender. This Guarantee constitutes the entire ngreement between the 

Lender. the Obligor and the Guartmtor(s) with respect to the subject matter hereof and 

cancels and supersedes any prior understandings and agreements between such parties with 

respect thereto. The Ouarantor(s) may not assign its obligations under this Guarantee. 

This Guarantee shall be governed by and construed in accordance with the laws of the 

" State of New Hampshire IUld the laws of the United States of America applicable therein. 

.'\ 

1 .. 
' .. 

:t:' ..... 

This Guaranty shall continue in full force and effect until all Liabilities are 

satisfied in full. 

IN WITNESS WHEREOF the Guarantor has set his handthisiday of #~ .2008 

s 
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POLICY SCHEDULE 

eXPIRATION 
DAm' 

fACE *ANNUAt. 
AMQUNI fBEMJW 

RATING 
QLASSIEICAIIQN 

P 2/3 

nee QE CQVeRAGE 
R~NavABLl': AND 
COI'NERTIBLE TERM 

10/3012058 $15,000,000 $27,000.00 SrANDARD PLUS NONTOBACCO 

PQLlcypse 

TOTAl. 

·MAXIMUMANNUAL PREMIUM: YEAR 1 $27,060.00 
VEARS 2... SEe SCHEDULE PAGE 3A 

$50.00 

121,050.00 

• PRBAIUMS MAY BE CHANGED AS PROVIDED IN '\'HE CHANGE OF PREMIUM PROVISION, BUT THe ANNUAl 
, PREMIUM WILL ~OT ExceEO THE MAXIMUM ANNUAl. PREMIUM SHOWN. 

PREMIUM MODE: QUARTERLY 
fJREMIUM OUE DATE: 10/30 

'PREMIUM MODES 
WAilABI..E~ 

~NO OF CONVERSION PERIOD: 1012912027 

!ND OP EXCHANGE PERIOD: 10/29/2027 

~ '. 

I~UReo: SCO"ITFARAH 

SUEAGI: &SEX: 44 MALE 
NNER: FINANCIAL RESOURCES 

ANNUAL 

$27,050.01) 
SE;MI .. ANNUAl QUARTERLY 
$13,795.50 $7,033.00 

TERM PEFUOD; 20 YEAR 

ISSUEDA'fE: 10/09/2007 

POUCVOATE: 10/31>/2007 

POLICY NUMBER:  

III1IIIIIIIII111111111111 

PAC 
$2.36fl·88 
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_Life" Insurance Company 

, 101 Re8earch Boulevard 
RDdtvIte. MIl 20850 

RIG..,. TO EXAMINE POLICY FOR 20 DAYS. Within 20 daye aft., this polloy Ie racelved. tt rnay be 
ratumOd to th. agent through whOM It was puroh;t$.d or to our home offloo. We will pay the Face 
Amount to the Benefiolary If the Insured dies whfla this policy is In force. Such payment will bo 
subJect toth. provlslGna of thla policy. 

READ YOUR POLley CAREFULLY· Ttlls policy la a legal oontract between the pOlley owner and 
Banner LHe Inaumnce Company. 

In this pOlicy, Banner Life Insurance Cc:'mpany will be referred to as "We", Hour" or "us". 

We will pay the face amount to the beneflolal)' If the Insured dies while this poliey is In forca. Such payment will 
be '8ubJect to tho pro~lalons of this polloy. 

All 'payments are subject to the terms of this polioy. The following pages are part Of this policy. 

This J)Olloy Is Issued In conslderalion of the application and of the payment of the first premium as provided 
herein. A copy of the application Is attached and i6 made a part of the policy. ' 

Signed for BannaI' Llfa Insurance Company at Its home office In Rockville, Mal)'land, on the policy date. 

Renewable and ConvertIble Term Llf. InsuranCe 

A ohange of pl'elmll,.lm provlalon Is applicable This policy Is renewable to the expiration date 
subject to guaranteed maximum premiums 

T"'e face amount Is payable at death prior to 
expiration date 

Nonleve. premiums are payable as shown In 
the policy schedule to the expiration date or 
until tho death of the rnsured 

RT-97 

This policy Is convertible to the end of the 
oonverslon period 

This policy Is nonpartlolpatlng and no 
dividends are payable 
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GUARANTY 

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which is 

hereby acknowledged, SCOTT D. FARAH, with a mailing address of P.O. Box 1404 

Meredith, NH 03253, does hereby guarantee prompt payment to the Lender   

 , with an address of , its successors 

and assigns, (the "Lender"), the sum of ONE HUNDRED THOUSAND ($100,000.00) 

DOLLARS owed by SMM 2007 REALTY TRUST udt January 4, 2007,with a mailing 

address of P.O. Box 7017 Gilford, New Hampshire 03247 (the "Debtor" and/or the 

"Obligor") to the Lender. 

The foregoing debt together with interest at the rate of Eighteen percent (18%) 

per annum are collectively referred to as the Indebtedness under a certain Promissory 

Note" of even date, ("Note"), and all costs and expenses, including counsel fees, which 

maybe incurred in the collection of said obligations from the Borrower (herein 

collectively referred to as "Obligations" ·and singularly called "Obligation'} Guarantor 

further guarantees to Lender that Borrower will fully and punctually perform each and 

every agreement, covenant and condition of said Note and the undersigned agrees with 

the Lender as follows: 

1. The undersigned Guarantor(s) hereby unconditionally and irrevocably guarantees the 

prompt payment and performance of all debts and obligations owing by SMM 2007 

REALTY TRUST, (the "Obligor") to the Lender or remaining unpaid by the Obligor to 

the Lender under the Obligations. 

2. Guarantor hereby waives all suretyship defenses and defenses in the nature thereof 

and waives all notices whatsgever in respect to this Guaranty including notice of 

Lender's acceptance hereof, Lender's intention to act, Lender's action in reliance hereon, 

the present existence or future incurring of any Liability, the terms or amounts thereof, 

and any default thereon. 

3. The liability of the Guarantor(s) hereunder shall be absolute, unconditional and 

continuing and shall not be diminished or affected by any lack of validity or 

enforceability of any Obligations or any change in the time, manner or place of payment 

Page 1 of3 



of or in any other term of the Obligations or any other law, regulation or other 

circumstance which might otherwise constitute a defense available to, or a discharge of, 

the Obligor in respect of any or all of the Obligations. 

4. The liability of the Guarantor(s) hereunder shall not be released, discharged, limited 

or in any way affected by anything done, suffered or pennitted by the Lender in 

cormection with any duties or liabilities of the Obligor to the Lender. The Lender, 

without releasing, discharging, limiting or otherwise affecting in whole or in part the 

Guarantorts liability hereunder, may grant time, renewals, extensions or indulgences to 

the Obligor or take or abstain from taking securities or collateral from the Obligor or 

from perfecting securities or collateral of the Obligor or otherwise deal with the Obligor 

and all other persons and securities as the Lender may see fit. 

5. The Lender shall not be bound or obligated to exhaust its recourse against the Obligor 

or other persons or any securities or collateral it may hold or take any other action (other 

than to make demand pursuant to Section 6 below) before being entitled to demand 

payment from the Guarantor(s) hereunder. 

6. The Guarantor(s) shall not claim any set-off or counterclaim against the Obligor in 

respect of any liability of the Obligor to the Guarantor(s). 

7. The Guarantor(s) shall make payment to or performance in favor of the Lender of the 

Obligations of the Guarantor( s) forthwith after demand therefor is made to the 

Guarantor(s). The Lender shall be entitled to make demand upon the Guarantor(s) at any 

time upon a default in payment of any amount owing by the Obligor to the Lender and 

upon such default the Lender may treat all Obligations as due and payable and may 

forthwith collect from the Guarantor(s) the total amount guaranteed hereunder. Lender may 

forthwith recover from any or all Guarantors the whole amount due, notwithstanding that 

Lender is unable to pursue or exhaust its remedies against Borrower, whether as a 

consequence of intervening bankruptcy of Borrower, or for any other reason whatsoever. 

Lender shall not be bound to exhaust its recourse against Borrower or other persons or 

upon any collateral or liens it may hold before being entitled to payment from Guarantor of 

the Liabilities. This is a guaranty of payment, when due, and not merely of collectabiIity. 
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8. The Guarantor(s) hereby waives notice of acceptance of this instrument. 

9. Guarantor hereby, assigns to Lender all rights of subrogation which Guarantor may 

from time to time have against Borrower. Borrower agrees that Lender may exercise all 

rights attendant to such subrogation claims as it sees fit without the prior consent of 

Guarantor. 

10. General Provisions. This Guarantee shall inure to the benefit of and be binding upon 

the respective heirs, executors, administrators, successors and permitted assigns of the 

Guarantor(s) and the Lender. This Guarantee constitutes the entire agreement between the 

Lender, the Obligor and the Guarantor(s) with respect to the subject matter hereof and 

cancels and supersedes any prior understandings and agreements between such parties with 

respect thereto. The Guarantor(s) may not assign its obligations under this Guarantee. 

This Guarantee shall be governed by and construed in accordance with the laws of the 

State of New Hampshire and the laws of the United States of America applicable therein. 

This Guaranty shall continue in full force and effect until all Liabilities are 

satisfied in full. 

IN WITNESS WHEREOF the Guarantor has set his hand this --I-day of S.'f ' 2008 

WI SS 
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., ER TYPE OF COVERAGE 

RENEWABLE AND 
CONVERTIBLE TERM 

, , POLICY FEE 

POLICY SCHEDULE 

EXPIRATION 
DATE 

10130/2058 

FACE 
AMOUNT 

$15,000,000 

TOTAL 

4,,; , 
·l""~IMUM ANNUAL PREMIUM: ~~~S ~ + SE~2~~~~g~LE PAGE 3A 
'1;', ' 
~r.:;~;' <. :. 

'"ANNUAL 
PREMIUM 

$27,000.00 

$50.00 

$27,050.00 

RATING 
CLASSIFICATION 

STANDARD PLUS NONTOBACCO 

"lr,;'PREMIUMS MAY BE CHANGED AS PROVIDED IN THE CHANGE OF PREMIUM PROVISION, BUT THE ANNUAL 
',',;,PREMIUM WILL NOT EXCEED THE MAXIMUM ANNUAL PREMIUM SHOWN . 
. ;(!,;"" ,.~ .,.... '. 
:~PREMIUM MODE: QUARTERLY , 
:'t~REMIUM DUE DATE: 10/30 , 

,:I~'~P~'EMIUM MODES 
, :;l,\A~AlLABLE: ' 
r"',:",': ' ' , 
·:t~'tNDOFCONVERSION PERIOD: 10/29/2027 

i,f,E..ND OF EXCHANGE PERIOD: 10/2912027 

:,};::", ,,', 

,f:;, 
1'" " 
:1:'" ',' ' 
.:' 

'J INSURED: SCOTT FARAH 

tiSSUE AGE & SEX: 44 MALE 

',fPWNER: . FINANCIAL RESOURCES 

:J' . 
L'" 

::f;.;; ", 
:~' ." 

"f , 

J;~T.-97 

t,~ .. 

ANNUAL 

$27,050.00 
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SEMI-ANNUAL 

$13,795.50 

QUARTERLY 

$7.033.00 

TERM PERIOD: 20 YEAR 

ISSUE DATE: 10109/2007 

POLICY DATE: 10/30/2007 

POLICY NUMBER: 
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1701 Research Boulevard 
Rockville, MD 20850 

RIGHT TO EXAMINE POLICY FOR 20 DAYS. Within 20 days after this policy is received, it may be 
_ returned to-the agent through whom it was purchased or to our home office. We will pay the Face 
Amount to the Beneficiary if the Insured dies while this policy is in force. Such payment will be 
subject to the provisions of this policy. 

READ YOUR POLICY CAREFULLY - This policy is a legal contract between the policy owner and 
Banner Life Insurance Company. 

In this policy, Banner Life Insurance Company will be referred to as "we", "our" or "us", 

We will pay the face amount to the beneficiary _if the insured dies while this policy is in force. Such payment will 
-be -subject to the provisions of this policy. 

-AU :payments are subject to the terms of this policy. The following pages are part of this policy . 

• This policy is issued in consideration of the application and of the payment of the first premium as provided 
herein. A copy of the application is attached and Is made a part of the policy. -

. \', 

Signed for Banner Life Insurance Company at its home office in Rockville, Maryland, on the policy date. 

   
President _ 

Renewable and Convertible Term Ufe Insurance 

A change of premium provision is applicable 
subject to guaranteed maximum premiums 

The face amount is payable at death prior to 
expiration date 

Nonlevel premiums are payable as shown in 
the policy schedule to the expiration date or 
until the death of the insured 

This policy is renewable to the expiration date 

This policy is convertible to the end of the 
conversion period 

This policy is nonparticipating and no 
dividends are payable 
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STATE OF NEW HAMPSHIRE 
BUREAU OF SECURITIES REGULATION 

DEPARTMENT OF STATE 
CONCORD, NEW HAMPSHIRE 

STAFF PETITION FOR RELIEF 
IN THE MATTER OF: 

Scott D. Farah, and 
Financial Resources and Assistance 
of the Lakes Region, Inc. 

Respondents 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NoINV.OO-007 

---------------------------) 

MOTION TO AMEND STAFF PETITION FOR RELIEF 

NOW COMES the State of New Hampshire, by and through the Secretary of 

State, Bureau of Securities Regulation ("the Bureau"), and hereby requests that the 

hearing examiner grant leave for the State to amend its Staff Petition For Relief filed on 

September 13th
, 2002, and as grounds therefore says: 

1. Financial Resources and Assistance of the Lakes Region, Inc. (hereinafter 
"FRAil), is a business entity with a principal office located at 15 Northview Drive, 
PO Box 1158, Meredith, New Hampshire 03235. FRA was incorporated in the 

.. State of New Hampshire on or about 5118/89. Scott D. Farah (hereinafter 
"Farah"), is the President and sole owner of FRA. FRA is a licensed New 
Hampshire mortgage broker and small loan lender engaged in the business of 
consumer and mortgage lending. 

2. On 1111512001 a Staff Petition For Relief was filed with the Director of the 
Bureau alleging violations of RSA 421-B:3, 421-B:6, 421-B:8, 421-B: 11, and 
RSA 421-B:22. Pursuant to said petition a Cease and Desist Order was executed 
on 11/812001, which ordered the Respondents to cease and desist, produce 
information, and to show cause why relief and penalties should not be imposed. 
Following said Order to Cease and Desist, on July 19, 2002, Respondents, Farah 
and FRA produced information which contains evidence of additional violations 
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of RSA 421-B in the issuance and subscription for the issuance of preferred stock 
of FRA. Based on this information, the State filed an additional Staff Petition For 
Relief on September 13th

, 2002, and said petition was joined for hearing by order 
of Examiner Glennon with Staff Petition For Relief dated November 5, 2001. 

3. Not contained in the second Staff Petition For Relief were certain undated 
securities transactions and sales of FRA preferred stock wherein no stock 
certificate was issued. Further, following the filing of the second Staff Petition 
For Relief, on October 1, 2002, the Respondents notified the Bureau of an 
additional investor in preferred shares of FRA occurring on or about April 1999. 
The Bureau now wants to add these transactions to its Staff Petition For Relief as 
well as eight other securities transactions. The Bureau, therefore, requests 
amendment of its Staff Petition For Relief date September 13th

, 2002, by adding 
to the "Facts" paragraph 3A containing the following additionaL securities 
transactions: FRA and Farah issued shares of preferred stock of FRA as follows: 
On or about 4/99, investor #27 was issued 17 shares. On or about 3/97, investor 
#19 was issued 2 shares. On or about 12/97, investor #19 was issued 15 shares. 
On or about 3/98, investor #28 was issued 111 shares. On or about 6/98, investor 
#28 was issued 32 shares. On or about 4/98, investor #20 was issued 9 shares. On 
or about 2/99, investor #16 was issued 25 shares. On or about 2/95, investor #29 
was issued 15 shares. Investors subscribed for, but were not issued preferred stock 
of FRA upon information and belief some time after December 31 st, 1999 as 
follows: Investor #30 subscribed for 61 shares. Investor #31 subscribed for 344 
shares. Investor #32 subscribed for 36 shares. Investor #33 subscribed for 401 
shares. Investor #34 subscribed for 22 shares. Finally, on or about 1100, investor 
#35 invested approximately $142,000 in an "account" with FRA. Based on 
Bureau records, at the time of the issuance of preferred shares, grant of 
subscriptions for preferred shares, and acceptance of investor money as listed in 
paragraph 3A, Farah and FRA, did not have license or authority to do so by the 
State of New Hampshire, and the subscriptions, shares, and investments were not 
registered, exempt from registration, or federal covered securities as defined by 
RSA421-B. 

WHEREFORE, the State of New Hampshire, by and through the Secretary of 

State, Bureau of Securities Regulation, hereby respectfully requests that the hearing 

examiner: 

1) Grant leave for the Bureau to amend its Staff Petition For Relief filed on 
September 13, 2002. 

2) Grant such other and further relief as deemed just and proper. 
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Dated 

Resp~trlY su . mitted. 

J\i!ffr¢' IySpill, Esq. 
/Stafl A#orrl,.e,y 

( ;Sefreyliry pf State's Office 
J State tHo use Room 204 

conJpjl. New Hampshire 03301 

I hereby certify that a copy of the foregoing motion has been forwarded via fax 
and 1 st class mail this 16th day of June, 2003 to Attorneys Denis Maloney and Philip 
Brouillard for the Respondents. 

G [I~L) 
Dated 
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· JAN-14-2003 11: 51 

Jt1A FACSIMILE AND 
FIRST CLASS MAIL 

Bureau of Securities Regulation 
Department of State 
State of New Hampshire 
State House, Room 204 
Concord, New Hampshire 03301-4989 

Attn: Jeffrey Spill, Esquire 

CHRISTOPHEII G. GALLAGliER 
M1CHAt;1. ~. CIlI.LAHAN 
DONALl) ~. (;AItTRI!1L 
W. JOHi'I fUNK 
EDWARD f. sHUMAKER. m 
MIC"l·M~.1. L>.IWIlDIG 
",,,,Nil G. SCREEI'. 
rlT:NfS J. MALONJ;Y 
DAVID A. GARFUNk~L 

[lONJl.I.D J. ~I'IJNI)ST1iJ1'J 
M.lJ)RP.W II. EILtS 
rJON.u.D 1'.. 5AXO~ 
SVSAN B. HOLLINGt;ll 
... 1'011)11.£0\ K. )Offi.lSTQNI': 
MICllAl!l O. RA"'~Dll..L 
DODD S. CKWI'fTH 
WA~n;p.I .. MAAOmr 
ARIII. POI.LACK 

January 14, 2003 

P.07/10 

SEnlt, Slionn.II)C:r. 
LYNM.WE C. CUSACK 
JfANNE ~, Hl',RR ICK 
Cl'J.M LEONAIW WAGI'~.I!. 
INGRID E. WHln 
JAMe; p. J(I!llDUAC 

jONM.GAROfll 
Cn'COUNSlL 
ROBHlI'r P. KIRBY 
l'l<il·U~5 

Re: In re Scott D. Farah, Financial Resources & Assistance of the Lakes 
Region t Inc., Respondents 
No. INVOO-007 

Ladies and Gentlemen: 

On behalf of Scott D. Farah and Financial Resources & Assistance of the Lakes 
Region, Inc. (the "Company"; collectively wlth Scott D. Farah, the "Farah 
Respondents"), for purposes of setting forth several material undertakings to be 
performed by the Company in lieu of presently scheduled administrative proceedings, the 
Farah Respondents hereby undertake and agree with the Bureau of Securities Regulation, 
Department of State, State of New Hampshire (the "Bureau"), as follows: 

• The administrative proceedings scheduled for Tuesday, January 14,2003 
are hereby postponed until Tuesday, Apri1 29,2003 pending satisfaction of 
the undertakings expressed herein and subsequent execution of a formal 
Consent Agreement, as discussed further below l in this proceeding. The 
Farah Respondents will file a joint motion with the Presiding Officer in the 
administrative proceeding requesting a continuance until April 29, 2003, 
and will attach a true copy of this letter agreement thereto. 

GALLAGHER, CAf.T.AH,\N &:: GARtRELL, P.A. 

1.14 NORTH MAIN STREET. P.O. Box 1415 . CONCORD, NF.W HAMPSHIRE 0,3301.-14 1 5 
TEL 603-:!.:t.8"u81 • Soo-p.8-rIBl . fAX 603-2.2-4"7588. 60,-;:,.::.6-3477 

www.gcglaw.com 

JRN-14-2003 11:44 97% P.07 
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. JAN-14-2003 11:51 P.08/10 

Bureau of Securities Regulation 
January 14, 2003 
Page 2 

• The Bureau will furnish a letter to each of the stakeholders of the Company, 
namely "holders" of shares of its preferred stock and notes, substantially in 
the fonn of the letter attached as Schedule 1 hereto. The Company will 
furnish the Bureau with the names and current addresses of each of such 
stakeholders within seven (7) days after the date hereof. 

• The Company will not issue any new securities without the prior approval 
of the Bureau (for purposes hereof, the term securities shall include but is 
not limited to, shares of preferred stock and notes or "Accounts", so called). 
Neither the Company nor its agents will communicate with any stakeholder 
for the purpose of soliciting the stakeholder to keep or to sell his, her or its 
investment in the Company. 

• Upon the prior request of a preferred holder or a note holder, the Company 
is authorized to pay-off and thereby redeem any outstanding preferred stock 
or note. 

• The Company will subsequently undertake a rescission offer to the holders 
of its outstanding preferred stock and notes, such undertaking to be 
commenced at the discretion of the Bureau. The Company will cooperate 
with the Bureau in undertaking such a rescission offer, which will include 
full disclosure with respect to the Company' 5 operations and financial 
status. The rescission offer must be funy funded by the Company. 

• The Company will immediately commence procedures necessary to have 
its financial statements for the periods ended December 31, 200 I and 2002 
prepared and audited by an independent third party, Connor & Associates, 
P.C. Any change in the identity of such auditor must be approved by the 
Bureau. The Company will furnish the Bureau with a complete copy of 
said audited financial statements as soon as they are finalized and received. 
Not later than April 14,2003, the Company will file with the Bureau 
updated schedules listing the stakeholders of the Company and the amounts 
oftheir investments, substantia1ly in the fonn of the schedules previously 
furnished to the Bureau. The Bureau may withdraw from this letter 
agreement at its own initiative following April 14,2003, or in the event ofa 
material adverse change in the financial condition of the Company. 

JRN-14-2003 11:45 96% P.08 
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Bureau of Securities Regulation 
January 14, 2003 
Page 3 

• Following satisfactory completion of the rescission offer to the satisfaction 
of the Bureau, the parties will thereafter enter into a negotiated Consent 
Agreement in this matter in which, among other things, the Farah 
Respondents, without admitting or denying the allegations and findings set 
forth therein, including but not limited to compliance with the registration 
and licensing provisions of the Act for any sale of securities, will consent to 
certain findings, conclusions and undertakings set forth therein, included 
but not limited to the payment of an administrative fine in the amount of 
$25,000. 

Very truly yours, 

Scott Farah 
Financial Resources & Assistance of the 
Lakes Region, Inc. 

By Its Attorneys 
Gallagher, Callahan & Gartrell, P.A. 

B  
Denis J. Maloney CS 

H;\UB\DOCS\F040\OOO 1 \AGR£E\776l45. DOC 
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Name and Address of Stakeholder 

Re: Scott Farah and Financial Resources and Assistance 
of the Lakes Region, Inc. (the "Company") 

Dear -----
The Bureau of Securities Regulation (the "'Bureau"), Department of State, State of New 
Hampshire, is responsible for administering the Unifonn Se~urities Act RSA 421-B (the 
"Act"). The Bureau has been conducting an investigation of the above-referenced 
Company with respect to its compliance with the A~t. Based u.pon the results of our 
investigation. the Bureau believes that your investment in the Company sold to you was 
done in violation of the Acl The Company and its prinCipal, Scott Farah, have been 
cooperating with the Bureau, and have provided your name and address to the Bureau. 
The Bureau and the Company have reached a conditional agreement regarding these 
alleged violations. 

Be advised that in our role as regulator, we are not authorized to bring a ~ivi1 action to 
obtain recovery of an investment on behalf of indi vidual investors. Therefore, you may 
wish to consult a private attomey regarding any claim you may have. We represent the 
state in this ma.tter, and can neither represent you or pro-vide you with legal or financial 
advice, nor act as your personal attorney or representative. 

Our settlement negotiations with the Company may lead to a fonllal offer by the 
Company for you to either confirm or rescind your investment with the Company. If so, 
you will receive further information from the Company regarding such offer at a later 
date. 

If you have any question, please call me. 

Sincerely, 

Jeffrey Spill 
Staff Attorney 

cc;file 

P .10/10 
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Churchmen accused of fraud - Concord Monitor Online - Concord, NH 03301 Page 1 of 3 

This is a printer-friendly version of an article from the Concord Monitor at http://www.concordmonitor.com. 

Article published Apr 25, 2006 
Center Harbor 

Churchmen accused of fraud Ex-parishioner sues over lost investment 
By LAUREN R. DORGAN 
Monitor staff 

T he leaders of a Lakes Region church have been accused in a lawsuit of enacting a "deceitful 
scheme" to part parishioners from their money. The civil case filed by a former church member 
alleges that the Center Harbor Christian Churchls treasurer, who runs an investment company, took 

hundreds of thousands of dollars from parishioners and told them they were investing it in a variety of 
enterprises. 

But according to the suit, church treasurer Scott Farah and his father, Pastor Robert Farah, instead used 
the money for themselves. 

In an interview, Robert Farah said he did nothing wrong. He said he looks forward to his day in court -
tentatively scheduled for next month - to clear his name. 

"I was just blown off my feet when I saw that they made these allegations against me. I donlt think I 
ever cheated anybody out of a dime in my whole life," he said. "Our life is to give to people." 

The suit was brought by Ronnie Stone, a former parishioner who invested $234,000 of his own and his 
fatherls money with Scott Farahls company, Financial Resources Inc., according to court papers. 

Stone started investing with Financial Resources in 
2002. According to the suit, Scott Farah told Stone 
held invested $50,000 in a federally funded nursing 
home project and put $109,000 into a self-funded IRA. 
Farah also told Stone that held invested $75,000 with a 
Kansas company called National Inspection and 
Repair, which at that point had ceased operating, 
according to the lawsuit. In 2004, Stone asked for his 
money back, according to the suit, but Farah never 
returned it. 

Stonels lawsuit claims that his money was not put in 
"legitimate investments" but instead "in a single bank 
account that Scott Farah used for various personal and 
business purposes. II 

---ADVERTISEMENT---

Ads by Goooooogle Advertise on this site 
Ameriquest loan problems? 
Late fees, higher interest charges, inflated appraisals? We 
can help 
www.jamestloyer.com 

Lawsuit Funding 
$1,000-$100,000 AdVance Per Case Call Now 1-888-529-
1204 Toll Free 
www.oasislegal.com 

Lowe's Class Action 
Recover unpaid overtime wages! Class action lawsuit 
against Lowe's 
www.lowesclassaction.com 

Call SOO·Lump·Sum 
Cash For Your Lawsuit Settlement Your Money. Your 
Choice. Call Today 
www.SloneStreeLcom 

http://www.concordmonitor.com/apps/pbcs.dll/article?Date=20060425&Category=REPOS... 4125/2006 
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A week before Hanington died in April 2004, Robert Farah persuaded her to name him executor of her 
estate, the suit alleges. 

Hanington's daughters found out about the investment when they were sorting through her papers, 
according to the lawsuit, and they demanded the money be returned. 

But the Farahs did not fully comply until after details of the "fraud scheme" came out in a trial in the 
summer of 2004, according to the lawsuit. 

Robert Farah said that he did become executor of the estate, but only because Hanington asked him to, 
and that he never took any ·of Hanington's money. He said he stepped aside because Hanington's father 
wanted to be executor and said it was fine by him. 

"I never took a dime from them," he said. "All the trips I made to the hospital, I could have taken gas 
money. I never took a dime." 

Stone has placed attachments on property owned by both Farahs and by the church. Those have been 
upheld by a Belknap County judge. The case is scheduled to go to trial next month, but Stone is seeking 
an extension. 

In court filings, defense attorneys assert that if Stone would only remove the attachments, Scott Farah's 
company would return the money. They have written that Stone's refusal to do so shows that he is 
seeking "enhanced damages." 

But Chris Carter, Stone's attorney, said that the return of the principal is not enough. Stone faces "huge 
penalties" from the IRS because some of the money came from his 401(k) and was not invested as it 
should have been, Carter said. 

An odd case 

Carter fIrst crossed paths with Hanington's family as an attorney representing National Inspection and 
Repair, the Kansas company. Scott Farah's company took National Inspection and Repair to court, 
saying it owed his company money, and won a $300,000 ruling that was upheld last month by the state 
Supreme Court. 

The information about Hanington's investments came out at that trial, according to court papers. A 
major part of National Inspection and Repair's defense, according to the Supreme Court ruling, was 
arguing that Farah's company got the money through "unlawful means." The court dismissed that 
argument as irrelevant to the debt. 

That lawsuit is key to establishing the time line in the current case. Scott Farah's company filed suit 
against National Inspection and Repair in August 2002 for recovery of the debt, according to court 
papers. Three months later, according to the current lawsuit, Scott Farah persuaded Ronnie Stone t() 
give him $50,000 to invest in National Inspection and Repair. And it was nearly a year later, according 
to the lawsuit, that Hanington gave Scott Farah $140,000 that was supposed to be invested with 
National Inspection and Repair. 

In another odd twist, tapes of church services played on Lakes Region Public Access television have 
been the subject of a lengthy legal fight. The plaintiffs contend that they are essential to the case, and a 
Belknap County judge has ruled that the church should hand over whatever tapes it has. 

http://www.concordmonitor.comiapps/pbcs.dll/article?Date=20060425&Category=REPOS... 4/25/2006 
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"The tapes, we believe, contain information which supports the Stones' claim that these defendants 
acted in concert with each other in preying upon and inducing members of this church to put their trust 
and life savings in the care of Scott Farah, "Carter said. 

Carter formally requested the tapes in May 2005. The church produced 92 tapes from a five-year span 
that presumably included 260 services, according to court papers. 

In a filing last fall, the church's lawyer wrote that many of the missing tapes had been destroyed in a 
house fire at the home of a congregant who is also one of Scott Farah's employees at Financial 
Resources. Robert Farah, the pastor, said that man took the tapes because he was making a compilation 
of all the musical performances from weekly services. 

On the subject of Stone's efforts to get information from the church, filings from the church'slawyer, 
Brian McEvoy, have been particularly pointed. 

"The reality of the situation is that plaintiffs are simply on a fishing expedition designed to harvest more 
potential plaintiffs," he wrote. 

Robert Farah said that lost in the legal filings is the charitable work the church does. He cited a few of 
the church's programs that give to low-income people, including a furniture nook, a clothing closet and 
a food pantry that gives out 1,200 meals a month. 

For most of the time he knew the Stones, he had no idea that they had any money, he said. 

"The interesting thing is these people who have accused us were part of our congregation, and they took 
from the food pantry, and they took from the furniture nook," he said. 

The pending lawsuit hasn't impacted the church a bit, the pastor said, because no one believes it. Only 
one family has left church, a nondenominational Christian congregation with about 1 00 members, Farah 
said. 

------ End of article 

By LAUREN R. DORGAN 

Monitor staff 
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Jeff Spill 

From: 
Sent: 
To: 

Jeff Spill 
Tuesday, May 27, 2003 5:06 PM 
'Jurta, Mary' 

Subject: RE: Financial Resources of the Lakes Region Inc. 

Mary, Has the commission reached a conclusion on the release of the audit to this office? 
What provisions of the law does the commission rely on in its decision? 

-----Original Message-----
From: Jurta, Mary [mailto:mjurta@banking.state.nh.us] 
Sent: Wednesday, April 23, 2003 2:04 PM 
To: Barry Glennon; Kevin Moquin; Jeff Spill 
Subject: Financial Resources of the Lakes Region Inc. 

We have an examination of the mortgage activity of this company scheduled for May 19th. 
Mary 

1 
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Jeff Spill 

From: 
Sent:· 
To: 
Subject: 

Hi Jeff, 

Jurta, Mary [mjurta@banking.state.nh.us] 
Wednesday, May 28,200312:55 PM 
Jeff Spill 
RE: Financial Resources of the Lakes Region Inc. 

Donna Soucy, the department's general counsel, is out of the office until Tuesday. The 
relevant statutes to look at are 397-A:12, 383:9, 383:10-b, all of which apply to our 
examinations of mortgage brokers and bankers. 383:10-b seems to be very clear as to the 
confidential nature of the exam and reports but doesn't specifically address other state 
agencies .... - Mary 

-----Original Message-----
From: Jeff Spill [mailto:JSpill@SOS.STATE.NH.US] 
Sent: Tuesday, May 27, 2003 5:06 PM 
To: Jurta, Mary 
Subject: RE: Financial Resources of the Lakes Region Inc. 

Mary, Has the commission reached a conclusion on the release of the audit to this office? 
What provisions of the law does the commission rely on in its decision? 

--~--Original Message-----
From: Jurta, Mary [mailto:mjurta@banking.state.nh.us] 
Sent: Wednesday, April 23, 2003 2:04 PM 
To: Barry Glennon; Kevin Moquin; Jeff Spill 
Subject: Financial Resources of the Lakes Region Inc. 

We have an examination of the mortgage activity of this company scheduled for May 19th. 
Mary 

1 
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Mailing Address 

State House Room 204 
Concord, New Hampshire 03301-4989 

Telephone (603) 271-1463 
Facsimile (603) 271-7933 

912112006 

Denis Maloney 

~c}Jarfmcnf of ;§bh 

~ur£&u of ~£:curifi£s ~hBuhtfiou 

Gallagher Callahan & Gartrell 
PO Box 1415 
Concord, NH 03302-1415 

Re: Financial Resources & Assistance ("FRA") 

Dear Mr. Maloney; 

Location 

State House Annex 
25 Capitol Sf. 

Concord, New Hampshire 03301 

Reference is made to your letters dated 6/5,6123, 8/4, and 812512006. This letter is also a 
follow-up to mine of 512212006. I believe by your letter dated 8/2512006, that there are 
more "participation notes", than was first represented during our audit on 5119/2006. The 
names of the additional investors are listed in Mr. Connor's letter to you dated 812212006. 
In my letter dated 512212006, I requested copies of all of the participation notes. It 
appears that some were sent with your letter dated 6/512006. I believe those were referred 
to during the audit. Given that all of these notes were not actually secured mortgages, 
they are securities having no registration or exemption. Moreover, it appears that some of 
these notes were issued after the hearing held on 712412003, a time when Mr. Farah 
clearly would have or should have known that distribution of such notes would be in 
question. 

Within 10 days from the date of this letter, provide copies of all participation notes issued 
and include the date of issue and the amount of the note. Also, please forward the current 
audi t of FRA. 

I would like to discuss with you the potential resolution of all outstanding matters with 
Mr. Farah and FRA in a consent agreement which would include payment back to all 
note, account, or stock holders, a cease and desist order, and administrative fine. Please 
contact me and indicate whether this matter can be resolved short of additional 
enforcement action. 

TOO Access: Relay NH 1-800-735-2964 
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Thank you. 

Sincerely, 

Jeffrey Spill 
Deputy Director 

cc:file 



> .. 
STATE OF NEW HAMPSmRE 

BUREAU OF SECURITIES REGULATION 
DEPARTMENT OF STATE 

CONCORD, NEW HAMPSHIRE 

IN THE MATTER OF: 

Financial Resources and Assistance 
of the Lakes Region, Inc. 

Scott Farah 

RESPONDENTS 

CONSENT AGREEl\fENT 

) 
) 
) 
) 
) 
) 
} No. INV 00-007 
) 06-04~J 

) 
) 
) 

I. For purposes of settling the above-referenced matter and in ljeu of further 
administrative proceedings, Scott Farah and Financial Resources and Assi~stance 
of the Lakes Region, Inc. (hereinafter referred to as "Farah" and "FRA") havc 
submitted an offer of settlement, which the Bureau of Securities Regulation, 
Department of State, State of New Hampshire (hereinafter referred to as "the 
Bureau") has determined to accept. Accordingly, solely for the purposes of this 
ptoceeding~ and without admitting or denying The Facts, The Law, or any other 
al1egations herein, the Respondents do hereby consent to the entry of this Consent 
Agreement as set forth below: 

The Facts 

1. FRA is a business entitY with a principal office located at 15 N orthview Drive, 
PO Box 1158, Meredith. New Hampshire 03235. FRA was incorporated in the 
State of New Hampshire on or about 5/18/89. Farah is the President and sole 
owner of an of the outstanding voting common stock ofFRA. FRA is a lk;ensed 
New Hampshire mortgage broker and small loan lender engaged in the bll.siness 
of consumer and mortgage lending. 

2. From 1996 to the present, ("relevant time period"), Farah and FRA issued. a series 
of preferred stock, promissory notes, accounts, and participation agreemelltst 

(hereinafter ''the securities") to jnvestors at varying rates of interest payable 
periodically over the term of the jnvestment. 
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" .' 3. Based on Bureau records, at the time of the issuance of the securities listed in 
paragraph 2, certain of the securities issued were not registered, exempt fr,om 
registration, or a federal covered security as defined by RSA 421-B. 

4. Based on Bureau records, at the time of the issuance of the securities listed in 
paragraph 2 .. FRA and Farnh did not have an issuer-dealer license or an agent's 
license related thereto, respectively, and were not authorized to sell certain of the 
securities. 

5. The Bureau commenced an adjudicative proceeding against the Responde:[1ts 
pursuant to RSA 421-B (the ~~ChapteT") by means ofa Staff Petition for Rdief 
dated November 5, 2001 ("Petition"). On November 8~ 2001, the New Hunpshire 
Secretary of State issued an Order to Show Cau..~e, Order to Cease and De:iist 
against the Respondents ("Order"). On September 13, 2002, the Bureau filed an 
amended Petition For Relief. 

The Law 

I. Pursuant to New Hampshire RSA 421~B: II. it is unlawful for any person to offer 
or sell any security in this state unless it is registered under the Chapter. tt.~ 
security or transaction is exempted under RSA 421-B:17, or it is a federali,y 
covered security. Respondents Farah and FRA are in violation of RSA 42 ! -B: 11 

. with respect to certain issuances of securities. 

2. During the relevant time period described above, neither Farah nor FRA~ or any 
other person acting on FRA's behalf. was licensed to offer or sell securities in the 
State of New Hampshire· nor were all of such securities exempt under RSA 421-B. 

3. Pursuant to RSA 421-B:6,I it is unlawful for any person to transact business in 
this state as an issuer-dealer or agent unless such person is licensed under this 
chapter. Respondents are in violation of this section with respect to certain 
issuances of securities. 

4. Pursuant to RSA 421-B:23 and RSA 42l-B:26, the Bureau, under the auti:.ority of 
the Secretary of State, can order the Respondents to cease and desist, the payment 
of restitution, and a fine for violations ofRSA 421-B. 

II. In view of the foregoing, the Respondents agree to the following undertakings and 
sanctions: 

1. Respondents agree that that they have voluntarily consented to the entry of 
this Agreement and represent and aver that no employee or represf:ntative 
of the Bureau has made any promise, representation or threat to induce 
their execution. 

2 
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2. Respondents agree to waive their right to an administrative hearing and 
any appeal therein under the Chapter. 

3. Respondents agree to cease and desist from violations ofRSA 421·B:l1 
and RSA 421-B:6,1 as described above . 

. 4. Upon execution of this Agreement by FRA and Farah, Respondents agree 
to pay an administrative fme in the amount of Twenty Thousand Dollars 
($20,000) to the State of New Hampshire. Payment shall be made by 1) 
United States postal money order, certified check, bank cashier's check, or 
bank money order; 2) made payable to the State of New Hampshir:; and 
3) hand-delivered or mailed to the Bureau of Securities Regulation, 
Department of State, State House, Room 204, Concord, New Hampshire, 
03301. 

5. Respondents agree to make restitution and to redeem the outstanding 
securities, including interest owed, from any remaining investors currently 
holding securities of the Respondents. Redemption shall be paid m. the 
time frame as described in the letter of Respondents' counsel to the 
Bureau dated October 12. 2006. with the attached schedules of outstanding 
capital debt; provided however, that the securities issued to  shall be 
redeemed no later than 09/30/07. Therefore. by 09/30/07, all inveEltors 
shall be paid in full, and a report of those payments and confirmation of 
payment in full shall be sent to the Bureau periodically as the payments 
are made. 

6. Respondents agree that in the event Respondents receive notice of the 
apparent existence of a holder of securities of FRA other than those known 
to Respondents and disclosed to the Bureau prior to the date hereo:f, 
-whether in form of shares of preferred stock, an unsecured promisHory 
note or an 4 account, • so called, or otherwise. Respondents will take the 
actions set forth in this paragraph. Respondents will immediately ·;:ause 
such investigation of such securities issuance as deemed necessary and 
appropriate to verify the holder's claim of ownership. In the event the 
Respondents agree with such claim ('~erified securities"), they wiU take 
such actions as are necessary to redeem such verified securities in full and 
will provide a copy of such redemption correspondence to the BUNau. In 
the event the Respondents are Wlable to verify a claim of securitief' 
ownership within 30 days of receipt of such a claim, or are unable to fully 
redeem verified securities within 90 days of the receipt ofa claim, 
Respondents will provide written notice to the Bureau of such a dhputed 
claim or the proposed time frame within which such verified securities 
will be redeemed in full. Respondents further agree to cooperate with the 
Bureau in resolving such a disputed claim or the proposed time frame 
within which verified securities will be redeemed in full. 
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7. Respondents agree that this Agreement is entered into for purposell of 
resolving the matters as described herein and all pending matters before 
the Bureau regarding Respondents. The Bureau agrees that this Agreement 
is entered into to resolve an claims asserted in the Petition and the Order 
as well as all pending matters before the Bureau regarding Respondents. 
This Agreement shall not be construed to restrict the Bureau's right to 
initiate an administrative investigation or proceeding relative to conduct 
by Respondents which the Bureau has no knowledge at the time of the 
date offmal entry ofthis Agreement. Should the Respondents fail to 
comply with any aspect of this Agreement, this Agreement may bo 
vacated, and the Bureau may proceed with enforcement action. 

8. The Respondents may not take any action or make or pennit to be made 
any public statement, including in regulatory filings or otherwise, ,denying, 
directly or indirectly, any allegation in this Agreement or create the 
impression that the Agreement is without factual basis. Nothing in this 
provision affects the Respondent's testimonial obligations or right to take 
legal positions Or factual positions in litigation or proceedings in which the 
Bureau is not a party. 

Ill. Based on the foregOing, the Bureau deems it appropriate and in the public interest 
to accept and enter into this Consent Agreement. THEREFORE, IT IS 
HEREBY ORDERED THAT: 

1. Respondents wilI cease and desist from violations of the Chapter (~scussed 
above, particularlyRSA 421 .. B:ll and RSA 421-B:6.1. 

2. Respondents will pay an administrative fine to the Bureau in the amount 
of Twenty Thousand Dollars ($20,000). 

3. Respondents will make restitution and redeem its outstanding seC1.1rities as 
described above. 

4. Respondents will comply with the above-referenced undertakings. 

Executed this2-l(~day of January, 2007. 

 
on behalf ofFRA 
(Please print name below:) ..:;" Co tf F ,/1--/(/-f- I--

Scott Farah 
Its President 
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Executed this j C( ~y of January, 2007 

. 

Scott Fii'rah 

Entered this -'7<f-- day ~ 2007. 

5 
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STATE OF NEW HAMPSHIRE 
BUREAU OF SECURITIES REGULATION 

DEPARTMENT OF STATE 
CONCORD, NEW HAMPSHIRE 

IN THE MATTER OF: 

Financial Resources and Assistance 
of the Lakes Region, Inc. 

Scott Farah 

RESPONDENTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. INV 00-007 
06-049 

AMENDMENT TO CONSENT AGREEMENT 

I. F or purposes of settling the above-referenced matter and in lieu of further 
administrative proceedings, Scott Farah and Financial Resources and Assistance 
of the Lakes Region, Inc. (hereinafter referred to as "Farah" and "FRA") and the 
Bureau of Securities Regulation, Department of State, State of New Hampshire 
(hereinafter referred to as "the Bureau"), entered into a Consent Agreement dated 
as of January 25,2007; the terms, conditions and undertakings set forth in the 
Consent Agreement are incorporated by reference herein. Respondents have 
requested and the Bureau has agreed to a revision of the restitution and 
redemption schedule set forth in the Consent Agreement; the parties hereby agree 
that the Consent Agreement is amended as set forth below: 

The Facts 

1. In the Consent Agreement, the Respondents agreed to make restitution and to 
redeem the outstanding securities, including interest owed, from any then 
remaining investors currently holding securities of the Respondents. The Consent 
Agreement provides that such restitution and redemption was to be made within 
the time frames described in the letter of Respondents' counsel to the Bureau 
dated October 12, 2006, with the attached schedules of outstanding capital debt; 
provided however, that the final redemption of securities was to occur no later 
than 09/30107. 

2. The redemption schedule provided that securities held by certain " " 
("  were to be redeemed no later than 06/30107; the securities held by 
certain "  ("  were to be redeemed no later than 09130107. 

-----' 
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3. On or before June 30, 2007, the Respondents verbally requested, and the Bureau 
verbally agreed, that the Respondents could reverse the order of said remaining 
redemption schedule, such that  securities could be redeemed on or prior 
to 06/30107, and the  securities redeemed on or prior to 09/30107. 

4. On or prior to June 30, 2007, the Respondents redeemed the  securities 
and provided notice thereof to the Bureau dated June 8, 2007. 

5. On June 28, 2007, the Bureau verbally agreed to the revision of the said 
redemption schedule and requested that the Respondents enter into this 
Amendment to Consent Agreement reflecting the revised schedule. 

The Law 

II. In view of the foregoing, the Respondents agree to the following undertakings and 
sanctions: 

1. Respondents agree that that they have voluntarily consented to the entry of 
this Amendment to Consent Agreement and represent and aver that no 
employee or representative of the Bureau has made any promise, 
representation or threat to induce such execution. 

2. Respondents agree to make restitution and to redeem the outstanding 
securities, including interest owed, from no later than 09/30107. 
Therefore, by 09/30107, all investors shall have been paid in full, and a 
report and confirmation of such payment in full shall be sent to the Bureau 
as such final payment is made. 

III. Based on the foregoing, the Bureau deems it appropriate and in the public interest 
to accept and enter into this Amendment to Consent Agreement. THEREFORE, 
IT IS HEREBY ORDERED THAT: 

1. Except as modified hereby, the tem1s, conditions and undertakings set 
forth in the Consent Agreement remain in full force and effect. 

2. Respondents will make restitution and redeem its remaining outstanding 
seclliities as described above. 

Executed this ~ day of July, 2007. 

 
offbehalf of FRA 
(Please print name below:) 

Scott Farah 
Its President 
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Executed this !i:d day of July, 2007 

Scott Ffu-ah 
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1 State of New Hampshire Banking Department

3 In ,e the Matter of:

, State of New Hampshire Banking

5 Department,

6 Petitioner,

7 and

s

9

10

Financial Resources & Assistance of

the Lakes Region Inc. and Scott

Farah,

) Case No.: 05-071

I
) Order to Show Cause for License

) Revoation

I
)

I
)

I
)

I
)

I
)

I
I

11 Respondent

12

13 STATEMENT OF ALLEGATIONS

I. The staff of the Banking Department, State of New Hampshire (her",irl3.fte

Inc. dnd Scott Farah (herein after "FRA'l) is licensed as a first
16

referred to oS the "Department") 2.118g8s the following facts:

15 Background.

1. T~e Respondent, Financial ResourceS & Assistance of the Lakes Region

17

lS

mortgage banker and second mortgage home loan lender and a small

loan lender si~ce at least 1997 through present. As provided in New

Hampshire Banking Laws, :he R0spondent must comply with all

20

21

22

applicable state and federal laws and regulatioTI2.

2. fRA is a New ~ampshire corporation with its principal office or

place of business at 15 Northview Drive, Meredith, NH 03253.

3. Scott Farah is president of said corporation.

Count 1 Failure to implement a program to safeguard consumers' sensitive

financial information.

23 4. The Departm€nt re-alleges all prior paragraphs i~ this staff

24
petition.

FRJI., a mon:gage company, is a "'financial ir,stitution" as that term

is defir.ed in SectIon 5',} 9 (3) (AJ of the Gramm-Ls-ach-Bliley Act

Order to Show Cause I
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6.

1

2

3

4

5

6

7

8

9

10

11

12

·!I
II
I

(G1BA) I and is therefore subject to the requirements of the

Safeguards Rule and the Privacy Rljle,

The acts and practices of respondent alleged In this cornplaint have

beer] in Qr affecting corrunerce, as "commerce" is de'!:ine in Section 4

of the FTC Act, 15 U.S.C. ~4.

7 The Department conducted a regularly scheduled examination of the

Respondent on or about October II, 2004.

8. Through loan officers FRA accepts copies of documentatiDn providing

sensitive personal information {such as social security numbers,

c=edit reports etci in order to essist the consumer in obtair.ing

mortgage financing.

The examiner conducted aTl oral intervieel with S::ott E'arah, p:::-esider.t.

of F'RA, regarding his policies and procedures for

handling/destruction of documentation containing sensitive consumer

information in compliaLce with t_he Gram:n-Leach-Blile:i Ar:.t and

accompanying Federal Trade Corr.mission ("FTC") rules.

10. 11r. Farah informed the examir.er that tIle process for disposing ot

documents containing sensitive information was to shred said

13 docurnents. The shredding ~as specifically ass:gned to two

14

15

16

17

18

designated employees who were to shred documents at a shredding

machine lo~ated at the Respondent's lo~ation.

11. The examiner received verbal permission from Mr. Farah to remove two

garbage bags from the dumpster outside the office to spot c:he'::k for

compliance with the verbal proceduro:'!.

12. Upon review of the trash bags nume~ous documents contairling

sensitive consumer i:1formation (such as credit reports, loan

applications (1003 forms), etc) were found in ttict and were not

19 shred as previOUSlY indi~ated. See E~h:bits 1 - x.

20

21

22

23

24

Count II - Failure to have a written safeguard plan.

13. The Departmenc re-alleges all prior paragraphs in this staff

petition.

14. Mr. Farah informed the examiner that FRA did not have a written

privacy policy.

Count III - Failure to facilitate an examination

15. The Department ;.'e-a11eges all pr:or paragraphs in this staff

petition.

16. The examiner discovered a letter from One of FRA's Lenders iFir 5t

f'ranKlinJ on a flle brokered by FRA claiming that the borrowf'I'.,;

Order to Show Cause - 2



circums;tances surrounding i.ts handling of th8 response to and

ultimate resolution of the Cilleged misrepresentation to the lender.

18. FRA failed to provide the examiner with the reque~ted infoInlation.

incom~ was misrepresented, and mandattd that FRA buy the loan back

0r pay it off with in 20 days,

17, The examlner requested ."RA provide a COfap1ete ey.pla:lation of the

.II
II
I

1

;;

3

4

5

II.
6

The staff of the Banking Department, State of New Hampshire alleges th

following issuts of law:

7 1. The Banking Dtpartment ("Department"), has jurisdiction to issue an

8
order to show cause for violating NH law pursuant to NH RSA 397-A:17

and RSA 397-A:21 respectively.

9 2. The SCi.feguard Rule, which was promulgated by the FTC on' May 23, 2002

10
became effective on I-lay 23, 2Ci03. The rule impler~e:lts section SOllb)

information by developing a comprehensive wc:itten information security

pEogram that contains reasonable administrative, technical and physical

safeguards.

13

of che GLB I\ct.

11 3. 16 C.F.R. 314 (the SafeglJard Rule) reqllires financial institutions ~o

protect the security, confide11tia1ity, and irltegritj' of conSUloer
12

4.

15

16

17

18

19

FRA vi..-"lated ;:ht Safeguard P,ule because they failed '::0 actually

impl"'lTlent their plan (by failing to shred docume:lts).

5. A violation of th~ Safegljar"ds Rule constitutions an unfair" or deceptive

act or practice in violation 0f Section 5 (a) (1) of th", FTC acl:.

6. The GLB Act further requires that the Safeguard proqram be in writing.

See 16 CFR 314.3.

1. Violations of the FTC Ac~ and Safeguard Rules are violations of N~w

Jiampshire Revised Statute Annot~ted ctlapter 397-A (See RS~ 397-A:2

20
III)

a. RSA 397-A:12 provides that license~s shall make freely available to the

21

22

cOJrLfllisslontr or his examiners, the accounts, records, documents, fi],12s,

infor"mation, assets, and matters in thei~ possession or control

relating to the SUbject of c:he examination and sha:l facilitate the

23 examinat ion" Failure to px"ovide or respond to an examiner's request

24
for inform~tion pertaining to the First Fr~nklin letter is a violation

of the Cr.apter.

2.5

Order to Shew Cau~e - 3
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II
I

1 9. The above acts are sufficient to cOflstitute "good ca')se sh(lWrl" under

2

3

RSA 397-A: 17 to t'evoke fRA's mortgage lending licenses in New

HampS[lire.

lO. Revocation of said licenses is in the pUblic interest as FRA and Mr.

4
Farah have ilillstrated a willirlgness to forgo the laws and rules of the

State of New Hampshire whenever tl:ey see fit.

6
RELIEF REQUESTED

7

9

The staff of the Banking Depar";:ment requests the Commissioner take th

follo~ing action:

1. Find as fact the allegations contained in section I of tt'.e Stat~ment 0

Allegations of this petition;

10
2. Make conclusions of law relative to the allegations contained in sec~io

II of the Statl2ment cd Allegatio!1s of this tJ~tition;

11 3. Assess fi:"les and administrative penalties in acc0rdance RSA 397-A:21, for

12
violations of th8 New Hampshire Banki:-,g Laws, in the number and amour.t

equal to the violati0ns set f,]rth in section II of th"! Statement 0

14

Allegations of this petition; and

4. Take such other administrative and legal actions as ere necessary fo

enforcement of the New Hampshire Banking la-"5, the p:rotection of ~8

15 Hampshire citizens, and to pr0vicie other equitable relief.

16
RIGHT TO AMEND

The De'partment reserves the right: to amend this Petition for

administrative' action. Nothing he.::ein shall preclude the Depc..ltment

takeCommissionerDepartmentBa:lkingthetha:request
18

19 bIinging additional enforcement acti0:l under RSi\ 397--A or the regulations

20
thereunder.

21
Respectfully submi~ted by:

22

23

25

Andrea J. Sh
Staff Attorney

December 16, 2005

Date

Order to SllOW Cause - 4



1 State of New Hampshire Banking Department

2 In r. the Matter of: )

)

3 State of New Hampshire Banking )

)

4 Department, )

)

5 Peti tioner I )

)

6 and )

)

Financial Resources & Assistance of )

)

8 the Lakes Region Inc. and Scott )

)

9 Farah, )

)

Case No.: 05-071

Order to Show Cause for License

Revoation

10

1 '

12

'3

Respondent

NOTICE OF ORDER

This Order commences an adjudicative proceedir.g under ehe provisions of

14 RS.;; 541-A:31, RSA 397-A, and BAN 204.03.

15

16

LEGAL AUTHORITY and JURISDICTION

P',]rsc.ant to RSA 397-A: 17, the Comnissioner of the New Hampshire Ba:1king

Department: (hereinafter "the Department") may issue an Order to Show Cause

why a lice:1se should not be revoked. RSA 397-A:~7 states that the

18
~GpartI:lent may issue such Order for good cause sllo,m. Further, RSA 397-A:21

19

20

21

22

states that the Comm~ssioner may inpose admi~istrative =ines not to exceed

$2,500 per violation for knowingly or negligently violating this chapter.

NOTICE OF RIGHT TO REQUEST A HEARING

The above named respondent has the right to request a hearing on this

23 Order to Show Cause, as wel~ as the right to be represented by counsel. Any

24 such request for a r.earing shall be ~n '"riting, 2.na signed by the respocder.t

or by Lhe dUly authorLled SS811 r of the dbuve rld~ed ~espondent. and sllall be

delivered either by hand or certified IT,ail, ret'Jrn reoeipt request, to the

Order to Show Cause - 1
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Banking Department, state of New Hampshire, 648 Old Suncook Road, Concord, NH

03301.

If respondent fails to request a hearing or respond to the show cause

order within 30 calendar days of receipt of this order, respondent shall be

deemed in default, and the penalties requested will be imposed.

STATEMENT OF ALLEGATIONS I APPLICABLE IAWS AND REQUEST FOR RELIEF

The Staff Petition dated December 16, 2005 (a copy of which is attached

hereto) are incorporated by reference hereto.

ORDER

WHEREAS, finding it necessary and appropriate and in the public

interest, and consistent with the intent and purposes of the New Hampshire

banking laws, and

WHEREAS, finding that the allegations contained in the staff Petition,

if proved true and correct, form the legal basis of the relief requested,

It is hereby ORDERED, that:

1. The Respondent show cause why its license should not be

revoked;

2. The Respondent show cause why fines in the amount ot

$17,000.00 in accordance with the above referenced staff

petition should not be imposed: and

3. Failure to request a hearing within 30 days of the date of

receipt of this Order shall result in a default jUdgment being

rendered and administrative penalties being imposed upon the

defaulting Respondent.

SIGNED,

24

25 Dated:~
ROBERT
DEPUTY

Order to Show Cause - 2



1

I

3

4 CERTIFICATE OF SERVICE

5

6

7

8

10

II

12

16

17

1-8

l '}

22

23

24

2S

II

1 Ci?Itiiy that a true and correct copy of the foregoinq ORDE:R TO SHOW
CAUSE, Docket No. 05-071, has beer, sent via certi£led mai~ on Decembe~

2005 to ~R 5C8TT FARAH, PrtESIDENT,FINANCIAL RESOURCES ~ ASSISTANCE OF THE
LAKES NC., P0 BOX 11S~, ~EREDITH NH 03253.

vlaol{)j~
~ Date
5:::att Attorney

Order' :0 Show Ca'Jse - 3



1

2

state of New Hampshire B~nking Department

3 In re the Matter of: ) Case No.: 05-071
I

4 State of New Hampshire Banking ) Notice of Hearing
)

5 Department, )
)

6 Peti tioner , )

I
and )

)

8 Financial Resources and Assistance)

9 of the Lakes Region, Inc. and

10 Scott Farah,

II Respondent

12

13

14

15

NOTICE OF HEARING

Pursuant to RSA 397-A:17, the Commissioner of the New Hampshire

Banking Department (hereinaft.er "the Depart.ment") may issue an Order

1f to Show Cause why a license should not be revoked. RSA 397-A:17

17 states that the Department may issue such Order for violations of the

15 chapter. RSA 397-A: 2 states that violations of federal law

:9 constitutes a violation of Chapter RSA 397-A. Further, RSA 397-A:21

20 states that the Commissioner may impose administrative fines not to

21 exceed $2,500 per violation for knowingly or negligently violating

22 this chapter.

24

25

The Respondent, Financial ReSOUrC€5 & Assistance of the Lakes

Region Inc. and Scott Farah (herein after "FR.Zl..") is licensed as a

first mortgage banker and second mortgage home loan lender and a small

lQan lender since at least 1997 thrQugh present. As provided in New

Hampshire Banking Laws, the Respondent must comply with all applicable

Notlce of Hearing - l

Richard
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i

J

,
5

6

.srate and federal la!'is and regulations. FRA is a 1;8W Hampshire

corporation with its principal office or place of bllsiness at 15

North\liew Drive, Meredith, NH 03253. Scott Farah is president of said

corporation.

The Department conducted an exaffiination of Respondent on or

at,out October of 201)4. This action 15 regarding the alleged ESA 397

A:2 I Gramm Leach Bliley Act violations.

The Department alleges the f'jllowing issues to be determined at

hearing:

safeguard policy in place as required by 16 CFE 314;

si'lfeguard customer information as required by 16 CFR 314;

Issue 3: Whether the Respondent;:;' violated RSA 397-A:2 for non

compliance with the Gramm Leach Bliley Act;

8

9

10

11

12

14

Issue 1:

Issue 2:

Issue 4:

Whether the Respondents had a written consumer information

Whether' the Respondents failed to implelnent a program to

Whether the p.esVjndents failed to facilitate the examination

l~ bj.' not providing requested information in a timelj' manner, regarding

If First Franklin's December 15, 2003 letter about 2 suspect loans First

17 Franklin purchased from Respondents.

18 ,LI,ccordingly, an adjudicative proceeding shall be commenced

2'--J pursuant_ to 541-A: 31 and Chapter 200 of the Depa.!.'c:ment's r·ules (NH

20 Code of Adminlstrativ€ P.ules BAN 200) for the purpose of permitting

21 the Respc'ndents to show cornpliance with RSA 397-A.

:~2 Each party has the right to have an attorney pre;~ent to represen'C

23 the party at the party's expense, or may represent itsel~. Each party

24 has the righl: to have the ['epartment pI·ovide a certified shorthanLi

court reporter a~ the requesting party's expense.

Noti,~'c of Hearing - 2

Any such request



1 mllst be submitted in writing to the Department at least 10 days prIor

2 to a scheduled hearing date.

3 THEREFORE, IT IS ORDERED, that the Licensee appear before the New

4 Hampshire Banking Department on Thursday, March 9, 2006 at 10:00am, at

5 the Department's offices at 648 Old Suncook Road, Concord, New

6 Hampshire, for the purpose of participating in an adjudicative

7 proceedIng, at which time the Respondents will have the opportunity to

8 demonstrate why fines should not be imposed and/or why their lending

9 license should not be revoked; and

IG

II

12

13

14

15

16

17

18

19

2U

22

23

24

25

IT IS FURTHER ORDERED, that if Licensee elects to be represented

by Counsel, said Counsel shall file notice of appearance at the

earliest possible date; and

IT IS FURTHER ORDERED, that Andrea J. Shaw, Staff Attorney, New

Harnpshire Banking Department is designated as Hearing Counsel in this

matter with authority to represent the public interest wittin the

sco!?e of the Department's authoritY. Hearing Counsel shall have the

status of a party to this proceeding; and

IT IS FURTHER ORDERED, that Todd Wells, shall serve as the

Presiding Officer in this proceeding and shall issue a RECOMMENDED

DECISION in this matte~ which shall be reviewed and approved,

disapproved or modified by the Bank commissioner; and

IT IS fURTHER ORDERED, that Respondents shall file an answer to

each of the allegations set forth in this Notice of Hearing, and any

amendments hereto, by no later than 15 days from receipt. Such answer

shall first admit or deny the allegation and then set forth any and

all explanations or defenses to the allegation; and

Notice of Hearing - 3



1

-,

II

IT IS fURTHER ORDERED, tllat any proposed exhibits shall be pre

marked, for identificatior. only, and filed with the Department and

3 provided to the opposing party not later than March 2, 2006. Hearing

4 Counsel shall pre-mark the Department's exhibits with Arabic: numbers.

5 Respondents shall pre-mark exhibits with capi~al letters. An

6 index/list of exhibits providi~g a brief description of each exhibit

I wit~ its corresponding pre-marked number or letter shall b~ filed by

8 both parties simultaneous with tt18 filing of exhiblts; and

11

13

IT IS fURTHER ORDERED, that the parties shall exchange a list of

all exhibits and witnesses to be called at the hearing wi~h a brief

summary of their testimony by no later than February 23, 2006 and

shall at the same time file a copy of their respective witne:o,s lists

with the Presiding Officer; and

IT IS FURTHER ORDERED, that all periods referenced in this notice

shall be calendar days. If the last day of the period so computed

16

J 7

18

19

20

24

25

falls on a Saturday, Sunday, or legal holiday, then the tlme period

shall be extended to include the firs~ business day that is ~ot a

Saturday, Sunday, or legal Iloliday; and

IT IS fURTHER ORDERED, that parties shall file answer/objections

to pleadings within ter. (10) calendar days of the date the pleading is

deemed "filed"; and

IT IS fURTHER ORDERED, that the nurden of pr-oof sha} 1 be by a

prepondGrance of the evidence, and shall be borne by the Respondent

once the Department has set forth a prima fascia casej and

IT IS fURTHER ORDERED, that Respondents' failure to appear at the

time, date, and place specified may result in the hearing b~ing held ij

Notice of Hearing - 4



1

2

absentia and/or default ruling in favor of the Department, "dthout

furthe!:" notice or opportunity to be heardi and

IT IS FURTHER ORDERED, that the entirety of all oral r,roceedings

4 shall be recorded verbatim by the Banking Department. Upon request of

5 any party, or upon the Presiding Officel-' s own initiative, such record

6 shall be transcribed by a certified court reporter designated by the

7 Presiding Officer, and that all costs shall be borne solely by the

B requesting party. Any such request shall be submitted in I.Titing to

9 the Presiding Officer prior to Ilearing.

10 IT IS FURTHER ORDERED, that all documents shall be filed with the

11 Presiding Officer in the form of an original and one (1) copy and shall

12

13

14

15

bear a certificatiorl that a copy is being delivered to Hearing COIJnsel

and any other par'ties to this matter in accordance with NH Code of

Administrative Rules Ban 204.08. All documents shall be filed by

mailing or delivering them to the New Hampshire Banking DeJ:'artment,

1 6
ATTN: Todd Wells 64-8 Old suncook Road, Concord, NH 03301. Filing by

17

18

21

22

23

24

facsimile or electronic transmission shall not be accepted; and

IT IS FURTHER ORDERED, that the parties may submit Proposed

Orders, which shall include findings of fact and conclusions of law,

separately stated, no later than ten (10) deys following ccnclusion of

the hearing(s) in this matteri and

IT IS FURTHER ORDERED, that routine procedural inquiries rna]' be

made by telepll0ning Todd Wells at (603)-271-3561, but all atier

cowmunlcations with the Presiding Officer and with the Department shal

25
be in wril_illg drid shall be filed as provided abl)\I~.

communications are forbidden by statute; and

Notice of Hearing - 5
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II

1 IT IS FUPTHER ORDERED, that a copy of this No:ice of hearlng

2 shall be mailed to Respondents' attorney, Michael Burke, Law Office of

3 Gould and Burke, P.O. Box 666, Meredith, New flarrpshire, 03253, and

4 that a COP'I shall also be delivered to Andrea J. Shaw, Hearing

~ Counsel, and to Todd Wells, Presiding Officer, at the New

6 Hampshire Banking Department.

SO ORDERED,

8

9
Robert A. fleu-

~o Deputy conunis
State of New

11 Banking Depar

13

14

1')

17

18

19

20

21

22

23

24

\-I'1-Q;G
Date

Notice of Hearing - 6



Message Page 1 of 1 

Shaw, Andrea 

From: Shaw, Andrea 

• Sent: Monday, April 24, 2006 4:17 PM 

To: 'mbur~elaw@earthlin~,net' 

Subject: FinanCial Resources and Assistance of the La~es Region 05-071 

Hi MIKe-

I just handed a draft Consent Order over to our General Counsel for review. Once she signs off on it, I'll send It 
out for your review/comments 

Thanksl 

Andrea 1. Shaw 

Staff Att(1mey 

NH Banking Department 

64[3 Old Suncook Road 

Concord, NH 03301 

Ph,603-271-3561 

Fx,603-271-0750 

4124/2006 

Richard
Typewritten Text
Exhibit 22



Normal.dot Page 1 of 1 

Shaw, Andrea 

From: Michael Burke [mburkelaw@earthlink.net] 

Sent: Friday, February 17, 2006 8:42 PM 

To: Shaw, Andrea 

Subject: In re: Banking Dept. and Financial Resources and Assistance of the Lakes Region, Inc. 

Andrea: 
Thank you for taking the time to speak with me tOday regarding the complaint in the above-referenced matter. 
have spoken to Scott Farah who has indicated a desire to enter into a consent agreement. I understand thai you 
will be sending me a proposed draft of the agreement. In speaking with Mr. Farah he wished me to convey his 
concern about the size of the proposed fine and explore a possible way to bring it into line with his business 
concerns. 
I look forward to speaking with you next week. 
Michael Burke 

MS_GTAG has notified the sender that you have read this message. This communication 
is confidential and intended to be privileged pursuant to attorney-client privilege and 
the work product doctrine. If the reader of this message is not the intended recipient, 
you are hereby notified that any dissemination, distribution or copy of this 
communication is strictly prohibited. If you have received this communication in error, 
please notify us immediately by return email. Thank you 

2/21/2006 



Message 

From: Shaw, Andrea 
Sent: Thursday, February 23, 2006 8:40 AM 
To: Jurta. Mary; Griffin, Kim 
Subject: RE; Financial Resources & AssIstancc oflhe Lakes Region tnc 

Page 1 of 1 

I'd rather yO!) hold off sc,;edu;;ng !"1e e)!a;:-] until we howe a sold agreerr:en! in place· then jf he has a repeat viOlatiOn of Gram 
Leach Bliley we enn gel him for violalJl)g al) Order of the Commissioner as ~jl. As soon as I have Ire seWemen: agreement 
in place I'll let yOU know the;> yow can sched!)le the examinal10R 

Andrej J, Shaw 

St:lff AHorney 

~H Banking Dcpartment 

64B Old Suncook Road 

Concord, NH 03301 

FX.603·271-0750 

-----original Message--· w
-

From: Jurta, Mary 
Sent: 7hursday, February 23, 2005 8:38 AM 
To: Griffin, Kim 
Cc: Shaw, Andrea 
Subject: FW; Fln;;mda! Resources & Assistance of the La.;es Regiol; Inc 

Hi Kim, 
You neec to get wit.- Andrea about this one .. i thin~ she IS ir the process 0; seliling the privacy r-:aUer ,,-Mary 
-····Orig~nal Me$$3ge-··'~ 

From: Gr:ff:n, Kim 
SeQt: Thurscay, rebrJary 23, 2006 8:34 AM 
To: Jurta, Mary 
Subject: Fjt-.ancia! Resources & Assistance of t~.e Lakes Region inc 

>-ji Mary, 

The database i()oicates II is time 10 conduct an exam of:his licensee Il<:now that we are in the prOcess of gOing to 
hearing concerning :he issues from tr,e 'as\ exam. Shoulc schecule tt;e exam. or wall? 

Kimo!hy C Griffif' 
State of New >-jampsh're Banking Dept-
64 B Old Suncook Road 
Concord "IH 03301 
T. 6ro.271.356~ 
F.60.3.271.0750 

\!()! ICF> Trw'. electronic n.ltl me"s<"gt' ilnd <lny flit's Iransmitted \\!;th it are intended <'xdus;v"lv for th~ ll'.dividu,ll or 
(,-Illilr to w;.j.:h It :s "ddres.'>I:'d. Thf' IHess,)g('. togrtr<Jr wi~h lmy alt".:h'llenL may conlain ;'oniilieltiaJ l1ndj 0: 
p,i,>, i:eg<:'u infnrfYtinon. ;\ny Urt<ltlthOrlzed (';>VI':W, \l'>'':, printmg, ;lav ing, .. x~p.·inR- disclosure or disH .buliun is stoetl: 
prohibi~J. I r n'u h,l\'~' reedv.;": th;~ messagt Jr, !OI WI", ~~I(:iI'i': immeJiatdy ild V!~e t!W N.'I1(\pr hy H'piy I:m:,i I and d01eli· 
<'III C1P!t'''_ 

file;//Z:\CCA Exams\Examinations\Exam Reports\2006 Reviewed - i lt2009 
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From: Shaw, Andrea 
Sent: Tuesday, April 25, 2006 348 PM 
To: Couture, Celeste 
Cc: Jurta, t\'iaI),; Grlffin, Kim 
Subjt4:t: Financial Resources and Assistance of the Lakes Region Inc. 
Celeste-

Page 1 of I 

Can licensing $el1d a letter to t,e above referenced licensee and ask for a complete list of all litigation the licensee 
nas been L1\'0lveo in over the last 6 years (go back to 2000)7 Please ask for information regarding cases ir 
which the licensee was the plaintiff as weJl as defendant Specificary ask: for information on the law suit involving 
National Irspection and Repair, the Kansas company including a copy of the recent Supreme Court Judgment. 
Last. I would Fke copies of all oocuments filed with the Court m the suit fiied against Farah and Financial 
ReSO:Jrces Inc (those filed by Farah and the company and those documents court documents filea by the 
pla'ntiff). 
Give him 2 weeks to get the InformaLon I docs :0 us_ 

Please pend it for two weeks ~or follow up. 

lhanks1 

Andrea J. Shaw 

Staff Attorney 

'1H Banking Department 

6413 Old Suncook Road 

Concord, NH 03301 

Ph. 603-271-3561 

Fx.603-271-0750 

file:!/Z:\CCA Exams\Examinations\ExalTI Reports\2006 Reviewed' . 1.'2009 



Messsge 

From: Shaw, Andrea 
Sent: Tuesday, April 25. 2006 3:49 PM 
To: Soucy, Donna 
Cc; Jurta, ~ary~ Griffin, Kim 
Subject: Financial Rcst)urccs & Assistance of the Lakes Region Inc 
OS· 

Psg:: 1 of 1 

I gave you a draft of this consent agreement today. We would like to fast tracK ,! anO try to get it wrapped up as 
saar: as possible in tght of today's newspapef article. We are planning an unamounced examinat'on it) the near 
future. 

Thanks! 

Andrea J, Shaw 

Staff Attorney 

:-.IH Banking [kparimcnt 

64B Old Suncook Road 

Concord, NH 03301 

Ph. 603·271·3561 

Fx,603·271·0750 

file:!/Z;\CCA Exams\Examinations\Exam Reports\200{ .050. 121[1/2009 



Message 

From: Griffin, Kim 
Sent: Thursday, April 21,2006 10: 17 A~ 
To: Jultn, "lary 
Cc: Shaw, Andrea 
Subjett: RE: Financial Resources 
Ok. tha:1k you, I am gOlrg to have Kerry conduct :he exar;. within :r,e next 2 weeks, 

Klrrlothy C, Griffir; 
State of New Hampshire Banking Dept. 
64 B Old Suncook Road 
Concord NH 03301 
T.603.271.3561 
F.603.27'0750 

Page] of 1 

~OTlcr:: This electronic mail ffil'5Sngc and .my hit'S rransJl11tu/u with it arc i-:l~cndG.-j (':>.elusively for the 
ind iv ill (lill Of entity to which it is dddre!>!:icd. The messar;c, together with Any at tachm('nL may contain 
cont1denti<'l1 ilndior privileged ixlformation. Any lUhluthmlzed review, use, printing, saving, copying, di<;du:;,lfe 

(Jt distributiuJl 1$ striclly prohibited. If you hilw rl;'ceivf'd this Ilwssage tn error, please irnm«diatvly advise the 
~'Hdi!r by repl)' Qmail ard ddpti! all copic!>. 

·~~--original Message-+~-

From: Juna, t>1ary 
Sent: Thursday, April 27, 2006 10;06 AM 
To: Gnfflo, KiM 
Cc: Shaw, Andrea 
Subject: Fjnaocial Resources 

I spoke to PCH today and ne said I shOJld get in touch with Secur'ties and let them know we we~e going 
back to Financial Resources on a routine exam, and see ifthey wanted to accompany us. j left a voice 
rrail for Barry Glennon. If they are interested, I will get you the name of the person at Securities to contact 
to set up a time, - Mary 

filc:l!Z:\CCA Exams\Examinations\Exam Rcports\2 ITI Rew... 12/1112009 



Message 

From: ,lurta, Mary 
Sent: Wednesday, Ivhy 24, 2006 8:33 AM 
To: Shaw, Andrea 
Cc: Soucy, Donna; Griffin, Kim 
Subject: Financial Resources of the Lakes Region 
Hi Andrea, 

Page 1 of 1 

My recc:lection is that :tou are in t~e midst of settleme'lt negotiB!ions with Fmarcial Resources for issues arising 
0'-1: tre their last exam, PreHmi'lary reports from Anna Maria indicate that he still does not have a privacy policy Of 
privacy procedures (ot~er than having several shredders) and In this exam, si~jJar to the last, he is not providing 
docJrnents a'ld it stonewalling the whole exam, Based 0" this, I would recornme"d that we not engage in a1Y 
further settlement 'legOtiatjons, bJ: instead prepare to J5SUe a show :::ause for Ii:::ense revocation whe~ the exam 
is complete, T'lanks, Mary 

file:IIZ:\CCA Exams\Examinations\Exarr. Reports\2006 Reviewe. :1ll!2009 



Message Page 1 of 1 

From: Shaw, Andrea 
Sen!: Wednesday, May 24, 2006 8:36 AM 
To: Jurta, Mary 
Cc: Soucy, Donna; Grifiin, Kim 
SUbject: RE: Financial Resources of the Lakes Region 
Don'la has previously decided to stop negotiations 'NItti the'll. She is hO:d.ng the draft agreement and fije. 
ag:ce that we s'1ouldn't go forward, It shou:d be a straight forward revocaf:o'l if we base it in part on not 
imp1em0'11i'lg a GLBA prog:-am. 

Andrea J. Shaw 

Staff Attorney 

NH Banking Department 

64B Old Suncook Road 

Concord, NH 03301 

Ph, 603-271-3561 

Fx, 603-271-0750 

----~Original Message-·~-· 

From: Jurta, t-1ary 
sent: WednesdaYI May 24, 2006 8:33 AM 
To: Shawl Andrea 
Cc: Soucy, Donna; Griffin, Kim 
Subject: Financial Resources of the Lakes Region 

Hi Andrea, 
My recollection is that you are in the midst of settlement '1egotiatlons with F:nancial Resources for issues 
arising Oljt the :heif last exam. Preliminary reports from An'la Maria i'ldicate that he still does not have a 
privacy policy Of privacy procedures (other thar. having severa: shredders) and in this exarr., similar:o the 
last, he is not providing documents and it stonewalling the whole exam Based on ths. I wou'd recommend 
that we not engage in any further settlement negotiations, but instead prepare to issue a show cause for 
IiCE'lSe revocation when the exam is complete ThanKs., Mary 
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Message 

From: Bond, Carolyn 
S~nt: Wednesday, May 24, 2006 3:55 PM 
To: Tsorvas. Anna-Maria 
Cc: Griffin, Kim 
Subject: Scott - Financial Resources 

Page J of 1 

Scott calied ~rom Fina'1c:al Resources. He said that 05 Bark Recorciliations are at 'lis office, but 06 Bank 
ReconcU:atlons are at the accountant's off ce. 

Carolyr 
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:rv1t:ssage 

F·rom: Shaw. Andrea 
Sent: Thursday, April 27, 2006 9:58 AM 
To: Jurta, Mary; Couture, Celc3te 
Cc; Griffin. Kim 
Subjcet: RE: Financial Resources and Assistance of the Lakes Region Inc. 
I'a like to see what is going on first and then request details as needed 

Andrea J. Shaw 

SmlIAUorney 

NH Banking Department 

648 O:d SUJ,cook Road 

Concord, NH 0330! 

Ph. 603-271-3561 

Fx.603-271-0750 

~~~~~OriginaJ Message--
From: Jurta, Mary 
Sent: Thursday, April 27, 20069:56 AM 
To: Sraw, Andrea; Couture, Celeste 
CC! Griffin, Kim 
Subject: RE: Financfal Resources and Assistance of tt;e Lakes Region Inc. 

Hi Andrea, 

Page 1 of2 

I uraerstand ~m yOJf e~rnai: t,at Celeste should requ:re 1) a lis: of all litigation, fi·ed by Farah or Financial 
Resources or "fj,ed against them, ir the last 6 years and all court OQCJments filed by eit'"ler party and 2) any 
-court orders or finoirgs in the law suit filed against Robert aM Scott Fara'1 and Financial Resources, Inc. ir: 
the ChJrch maHer reported in :rc paper. Old you want ot'1er court docufTIen:s or filings? or are you going 
to see w'lat is on the list and ther, request what you are fnterested in? - Mary 

-~-~'Original Message--~-

From: Shaw, Andrea 
Sent: T~esdaYI April 25, 2006 3:48 PM 
To: Couture, Celeste 
Cc: Jurtai Mary; Gr1ffin, Kim 
Subject: Financial Resources and Assistance of the Lakes Region Inc. 

Celeste. 

Car: licensing send a letter to the above referenceo licensee and ask for a complete !ist of all 
ji!igation the licensee has been involved in over tM lasl 6 years {go back to 2000)? Please ask for 
Information regarding ~ses In which trc licensee was the plair:tiff as we,1 as defendant Specifical:y 
ask for informa:ion on the law suit Involving National Inspection and Repair, the Kansas company 
including a copy of the recen: Supreme Court Judgment Last, I would 1:l<.e copies of all documents 
hIed with the Court In the suit 1iled against Farah and FinanCial Res:)urces Inc (tilose filed by Farah 
and the co:npary and those documents court docurrents filed by the p:aint:ff). 
Give him 2 weeks to get the informa!lon I docs to us. 

flle:I!Z:\CCA Exams\Examinations\Exam Reports\2006 Reviewed ROES 19 



Message 

please pend it fo'- two v/eeks fo; follow up. 

rhanks! 

Andrea 1. Shaw 

Staff Attorney 

NH Banking Department 

64B Old Suncook Road 

Concord, NH 0)301 

Ph.603,27l-3561 

Fx. 603-271·0750 

Page 2 of2 
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From: Shaw, Andrea 
Sent: Friday, June 09, 2006 1 :49 PM 
To: Tsorvas, Anna-Maria 
Cc; Griffin. Kim 
Subjcet: Financial Resources and Assistance of the Lakes Region 
I received a le~ter from Attorney Burke on ;:;ehalf of Mr. Faratllndicat:ng Mr, Farah has rot produced all the 
aocumentation we reques:ed in the subpoena. Please notify me ASAP of what documer,tation you are still 
missing so I can respond to Attorney Burke on Monday, 06/12/06 

Tnanks! 

Andrea I Shaw 

Staff Attorney 

NH Banking Department 

64B Old Suncook Road 

Concord, NH 03301 

Ph. 603·271·3561 

Fx. 603·271·0750 
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:vtcssagc 

Front: Molin, Kerry 
Sent: Tuesday, June 13,200611:29 AM 
To: Griffin, Kim 
Subject: Financial Resourc('s & Assistance of tht Lakes Region, Inc. 
5/18/06 ThIs is an unannounced examination' 

Page 1 of I 

RcqLcsted loan list for Mortgages and Small loans closed during past 18 month periOd 10/1/04 t;:;; 511/06. 
Licensee indicated there has been no Small loan activity_ 
Selected 12 lOans for review from the Hst concentrating in t'1e period 10/1/05 to 5rl06 
The licensee received the previ:::Js ROE in October 2005. 

Presented the Mortgage Barker and Small Loan Lender Officer Ouest'onnaires to marageme-rJt for 
completion. 

Lice'1see does rot t;)airtain a control list for Denied or Withdrawn apPJications. The applications are keep 
for 3 years and filed in alpha order by last ~ame. 

The NH files are NOT segregated by state. The licensee ope~ates i'1 ',3 states. The NH fi es can not 
marked or distinguished in any way from the otf)er states. Manageme'1: i'1dicated :here are about 3,000 
applications currently on ffle!1 I reqL.ested the 'icensee pull 10 NH Denied! Withdrawn files (5 each} for 

the period 10/1/04 to 511106. 

Received a copy of the Audited Financial Statements for the twelve mO'1~h period ending December 31, 
20Q4 and 2003, a copy of the 2004 Form 1120 FIT 

retum, and a copy of the intemally preparea December 31, 2005 Financial Statement tor review. 

5/~ 9/06 Req~ested tl1e backup and supporting documents to verify the fig~res reported on the ,nternally prepared 
12/31/05 Statement of conoition. 

Reviewed responses provided !o datec for t1e Mortgage Bar,ker QQ. 

5i22/06 Anna worked on loan review and and Joe started to verify the financial statements 
5/23/06 
5124106 Joe requested bank account statements and vewi'ication. 
5/25106 
5126106 

5129/06 Memorial Day 
5/30/06 
5/31106 
6/1/06 
6/2/06 Determ:ned in conversation with Joe and Anna that licensee does not maintain a General Ledger. 
Financial records are keep on a cash basis. 

Five checking accounts were preserted for review. The intemally prepared 12/31/05 finanCial statement 
prOVided was not c:;::~rect Management indicate he did 

not have an accounting back round and ti1at statements were only accurate when prov:ded by the CPA 

6/7/06 Some additional documenls 8'r,yed at the NHBD 
6/12/06 Some more documents arrived at the NHBD 
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Message Page [ of [ 

f<'rom: \:1otin, KJ;ffY 

Sent: Wednesday, June 20, 20078:03 AM 
To: Shepard, James 
Cc: GritYin, Kim 
Subject: Financial Resources & Assistance of the Lakes Region, Inc. - Donna Marston compliant 
Jim, 

I am in the process of conducting an examiratlon of the above I1amed :icensee, Ms. Sl.;san LeDuc, Regulatory 
Specialist, 1r0l1 the law firm: Gallagher, Callahan & Gartrell, P.C. has been brought 'n to train the licersee's staff 
h regulatory issues and compliance. She indicated the licensee responded to the compliant filed by Donna 
Marston and is waiting for a response from the NHBD, The NHBD Complaifit History indicates the complaint was 
received on February 3, 2006 and acknow,edged and responded to 0'1 March 31,2006. The licensee has this 
Iterr on their records as an open issue Can a letier be sent to the licensee indicating the status of thiS compliant 
to close the fi:e? Tha'1k you. 

Ker~ R. Molin 

Bani( Examiner 
State of New Hampshire 
Banking Department 
64 B Old Suncook Road 
Concord, NH 03301 
T 603.271.3561 
F.603.271.0750 
b.lli?:!iWWW _ n.O. a ov Ibar king! 

NOTICE REGARDING PRIVILEGED COMMUNICATION - This email and any attacrments are confidential and 
inle'lded sQlely for tf-Je recipients named above The contents of this elect"onic message are or may be protected 
by bankil19 col1fidentiality laws, the attorney~client privilege, work product doctrifie, ard!or other applicable 
protections from ifsclosure. If you are not the intended reCipient, you are hereby notified that ar"ly use, 
disseminatior"l, distribution or reproduc:ion ot bis comrnun:cation is strictly prohibited. If you have receIVed this 
communi;:;ation in error, please imrl"ediate,y notify the New Hampshire Bankir,g Department byemailing 
lega!@banl<ing,state.nh.usand then delete the email ard any attachmerts from your system. 
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:\1cssage 

From: JurtJ, !Vfary 
Senl: Tuesday. Augusl 15.20068: 10 AM 
To: Shaw, Andrea; Griffin, Kim 
Subject: RE: FinanciaJ Resources & Assistance of the Lakes Region Inc 
What about the issue of o~jvacy and the records discaroed 1'1 the trash? 

~----OIiginal Message~--

From: Shaw, Andrea 
Sent: Tuesday, August 15, 2006 7:53 AM 
To: Jurta, Maryi Griffin, Km 
Subject: RE: Financial Resources & Assistance of the Lakes Region Inc 

Page I of2 

1:$ at a standstif' at the moment I haven't received anything 0'1 the most recer;: exam other than he was 
u~coopera:ive ~ I don't think I car; mar:e a solie case out ofwhal ('ve beer glVen_ j ~aven't oet:r; giVen :he 
ok to communicate our revocat;:;n of our last settlement offer regard:ng ttle 314 issues -! need thIS exam to 
see if the charges have/haven t !:Ieen made I raven t '1eard/see1 any fVicings which IS why I've requested 
to see :re ROE: before i: goes Ol.t -I'd like to proacFvely trouo!e shoot 'f possible, 

Andrea 1. Shaw 

Staff Attorney 

NH Banking Department 

64B Old Suncook Road 

Concord, NH 03301 

Ph. 603·271·3561 

FX.603·271·0750 

:::oILtldr,'tiij'lty rl)~kC tlw err-3 d m(s!?",,,!' (Ont0HW::! 110'-;:;,,, 'S ,,,tenr1<::d ~)"'Y for thQ ,,1!liv,,1J<l1 to '\,·';'n C'r e(n,,~ to wh,,:1' : 
,0; jddn;ss"d -c;, 'ShOATl il'_ ~he bcg !'1ng (;; IhC lHessol9C ¥l<ll1~aV ;;ontJ,r , I;ormdtlon [h,t ,5 ~~ y"cgtd, confidential, 2nd/or 
8>(fJ')Y fn:rm d,s('(."Swc .,r;v l1iJplicable I.:n'l, If ~h~ r"ilJd of thiS '1Cr.S4\j" 10; not H1C !CteClded le::lplent, Of ,f ~'h" e.n?lvY02 
or ij:};;,rl rt-:':;j'l~'~'i" If 1eIiH:~ 1'9 rh€ message 1$ t": 4n el1'l:O>V(" or ;;gellt of tr::: Hter1f'd rc:::ipl('l't, VOl' 2re "er",by 
fl"tlIH,:,j thix <lfW ~evl<~w, Gh&emlr,;:ltI(li1, <JiscrlbHwn, \,$0.- 0, nJr;;YHN ,ff t,,,s '1)cS]"gi" IS s;rvp; prohlL1ilCC, U YOl! hi .. e 
recelb'd th,s meo.si'C.)e ill ,"ror. plC2$e ')ot,Fy U:'l "r."Wthltely; \' rell,rf! €,'fla'; 1;"';] [Jerrna'~r'I'iy tlelde th~; me~<,+;(' Mltl yOlJ~ 
reply to th(' <'~hcr:t 'l 11';lljlje5 ~,,~ '1L5sc'qe. 

-~-~-Origlnal Message-··-~· 

From: Jurta, Mary 
Sent: Tuesday, August 15, 2006 7:40 AM 
To: Griffin, Kim; Shaw, Andrea 
SUbject: RE: Financia! Resources &. Assistance of the Lakes Region Inc 

And Andrea, what is ttle statuS of the en"ofcement on the exam findings? - Mary 

.. ¥--·Orjginai Message~~·-
From: GrifflO, Kim 
Sent: MondaYI August 1'1, 2006 3:22 PM 
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Message 

To: Shaw, Andrea 
Cc: Jurta, Mary 
Sl,.Ibject: Financial Resources & Assistance of the Lakes Region Inc 

K; Andrea, 

Can 1 send out the Report of Examination to this :icensee? 

K:mothy C. Griffin 
State of New Hampshire Banking Dept. 
64 B Old Suncook Road 
Concord NH 03301 
T.603.271.3561 
F 603.271.0750 

Page 2 of2 

NOT1Cb: This electronic mail messagt' and any fill'S h'ansn,itted with it are jnlend",d 
<'),dusiv<:.-,j;: for t!W ind ividlMl or entity to whi,;,h it is. addre'i::lfxt The mf'Stlilg€', tog(>thel wall 
any attachment, may (on lain wnfidential imd/or privileged inform4tion, Any unaulhor:Zed 
revltw, W,P, printing, saving, copying, disdoSUl'l' or distribution is strictly prohibih!d.lf yn~ 
have fccdved this mt!S5age in NIOt, please in:mediatply advise the ~'Ilder by reply emall and 
delete all copie", 
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Overview 

CONSUMER PROTECTION IN NEW HAMPSHIRE 
(lIB l()9, Chapter 12:1, Laws o(001) 

STUDY COMMITTEE FINAL REPORT 

November 15, 2001 

There is mounting evidence that conswner fraud and abuse are increasing. There have been an 
increasing number of bills filed each year in the Legislature to address various aspects ofthis 
problem. Testimony from the Attorney Generals office, and various state agencies and regulators 
confirm a rising tide of complaints and problems. New technologies are creating new avenues for 
abuse. The problems are increasing complex and difficult to uncover. There are indications that 
the existing Consumer Protection Statute (RSA 358A) may be inadequate to deal with these 
concerns, and has been weakened by recent court decisions. 

History of RSA 358-A. the New Hampshire Consumer Protection Act 

The New Hampshire Consumer Protection Act was adopted in the 1970 legislative session. 
Earlier attempts to adopt a Consumer Protection Act in New Hampshire had failed in 1967 and 
1969. All three bills On this subject were very similar in scope and content. They were based on 
model legislation that was developed by the Committee of State Officials on Suggested state 
Legislation and published by the Council ofSta!e Governments (CSG). In 1967, two states, 
Hawaii and Washington had adopted similar versions of the model act. By 1969, it had been 
adopted by nine additional states (Arizona, Kansas, Maryland, Massachusetts, Missouri, New 
Mexico, Rhode Island, Texas and Vermont). 

The Statute has been interpreted to contain a broad exemption for "regulated" industries. At the 
time this statute was adopted in New Hampshire, 42 of the 81 professions currently regulated by 
a board or agency of the state were regulated. Since 1970, 39 new professions have been added to 
the list of regulated entities. 

Findings 

The Study Committee has met on eight occasions and received testimony from the Attorney 
General, the head of the Consumer Protection Division of the AG's office, the Insurance 
Department, the Banking Department, consumer advocates and industry lobbyists. Testimony 
from these interested parties indicates the following: 

• There is statistical evidence of a rising tide of complaints by consumers of abuse, 
fraud and misrepresentation. 

• Resources to respond to complaints, investigate issues, and prosecute abuse are 
limited. 

Richard
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.. 

• New technologies and advanced marketing techniques make it increasingly difficult 
to monitor commercial practices and enforce existing statutes. 

• Companies domiciled outside of New Hampshire are transacting a significant and 
increasing volume of retail commerce. 

• The existing Consumer Protection Statue (RSA 358A) has been interpreted to contain 
a broad exemption for "regulated" industries. Recent court interpretations appear to 
have weakened the reach of the statute and the ability of the individual or the state to 
pursue effective remedy. 

Conclusions 

Based on evidence and testimony presented, the Committee has reached the following 
conclusions: 

• The marmer in which commerce is conducted, and the methods and avenues for 
marketing to consumers are constantly evolving. 

• New technologies and marketing delivery systems enhance access to the consumer, 
but also provide new opportunities for fraud and abuse. 

• The volume of complaints has increased in proportion with the growth in the 
underlying population of the state, and the growth in COnsumer marketing and 
spending. 

• Senior citizens are an increasing percentage of the population and are uniquely 
vulnerable to postal and telemarketing fraud. 

• State regulatory resources dedicated to deal with these issues have not grown 
proportionately with the scope and magnitude of the problem. 

• Existing statutes to protect the consumer have not been updated to address emerging 
issues. 

• Broad exemptions resulting from recent court decisions appear to limit the ability of 
the individual to pursue redress through the right of private action, or the ability of the 
Attorney General's office to pursue effective enforcement. 

Recommendations 

The Committee recommends consideration by the legislature of the following course of action: 

1. A significant increase in the resources allocated to the Attorney General's office, 
Bureau of Consumer Protection, to provide adequate manpower to investigate and 
prosecute consumer fraud. 



,'. 
2. Improved coordination and communication between the various regulatory 

departments and authorities to better assess and define the scope and magnitude of the 
problem, and to coordinate effective remedy. 

3. A careful review and analysis by the legislature of the scope and breadth of the 
"regulated industries" exemption of the Consumer Protection Statute to determine if 
adequate supervision and control of business activities ofregulated entities exists to 
protect the consumer. 

4. A clarification of statutory language to assure a right of private action for abuses in 
areas of business not actively regulated by state supervisory authorities. 

Establishment of a dedicated fund within the office of the Attorney General for deposit of 
licensing fees and settlement awards to support the cost of increased staffing in the Bureau of 
Consumer Protection 



I Department; II'rofession Statute Type St~tutiJry Pro"bioDS: 
Rebru!ator Regul~ted 

~lce; -- fraudulent Act! 'Prohibited Disdplill11.')'Aulllority oj Agency Contilluil!g Edllcatioll Required 

Insul1ilIce Agent 402 L Laws &ddress prohibited aCls sucll · Licens!: revocation or None required 
CQmmissione! as offering rebatts. companies revocatio:J and!or fme u? to 

! purchasing their own stock, and $2,50{1 [0:- violations of the act 
< lirnitll.tions on investments 

Class A felony: I · Embezzlement, or wilful! 

I 
mis-applicatioll ()f funds 

· Representing another person's 

I 
I property as property of the 

c"mp1lllY 

· F:ilse entry In any book, report 
or statement 

· Deceiving officers or the 
commissioner --Insurance; Insurance Broker 405:32 L I Not specified In statute I. License revocation None required 

CommiSSlOner 

i ' 'fer good ~;;me shown' 

Insurance; I Insurance 40S:44-a 

I 
L Not specified in statule · License revocation or None required 

Comm.issioner ! Consultant revocation andJor fine up to 

I $2,SOO fo: violations of the act 

i 'fm good cause shown' 
0 "~6Y'~'~'" 

. F raudulellt Ac!\" Prohibited Disciplinary Authority of Age/ICY COlltirllling Ed/lcaljoll Required 
I In~"UIaIlce; Insurance Producer 402-1 L · Obtaining or attempting to · Probation Required 

COllUnissioner obtain a license through · SUspension or revocation 
misrepresentation or fraud · Refusal to issue or renew 

· Improperly withholding, · Atiministrltive fine 
lllJsappropriatillg or converting 
money 

I · Intentionally misrepresenting 

I 
the lemlS of an insurance , 
contract 

· Using frauduient, coercive or 

I 
dishonest practices in tbe 
conduct of business 

Labor Boiler lnspect()f 157-A L I None specified · License revocation fOf cause None required 
Department; levator Inspector 157-B , L shown 
Commissioner Elevator Mechanic 11)7-B L · Civil pencity not to exced 

i $5()(} 

I 
Pari-mutuel Dog Trainer 24 L None specified · Licen~e revocation for cauSe None required 
Commission Horse Trainer 284 L shown 

Jockey 284 I L 
Jockey Agem 24 L 

Safet), Driver Educarion 263:44 L IN", 'pdfi,d · License revocation or None required I School Operator suspenston. "for causes and 
violations" 

State Bail Bondsman 598-A R None specified · Revoc~tion of registration None required 
Stale Lobbyist 15 R None spec.iiied Penalty for violation of the chap1<!r I None required 

I 
is a misde::r:.eanor 

i FraudulelltActs Prohibited Disciplinary Authorit)' of Agency ContiJluing Education Required 
c.... Superior Coun; Coun Reporter 331-B C · Practice of Froud Of deceit in · Reprim.a"d None required 

Chief Justice procuring or anempting to • Suspension., iimitation or 
procure a certificate restriction of certificate 

· Unprofessional or dishonorable · Revocation 

I conduct · Required continuing edllcation 

I Supreme Court I Attorney 311 
- · Fraud, malpractice Or contempt · SuspenSlon from practice or 12 hOllrs of continuing legal , 

of court remov<l:!. from office edllcation each year 

L == Licensure; C"" CertificatiDn; R == Regisrration 
Source for conrinuing edumtion hours: Licensed, Cenified. and Registered Occupatio!lS in New H<lmpshire, October j 999. Department of Employment Security 



hb 1429 Page 1 of2 

CHAPTER 276 

HB 1429 - FINAL VERSION 

7mar02 ... 2722h 

4118/02 3626s 

2may02 ... 3717cofc 

2002 SESSION 

02-2415 

05110 

HOUSE BILL 1429 

AN ACT relative to the scope of the consumer protection act and relative to the appointment of a dll'ector of 
administTation for the office of attorney general. 

SPONSORS: Rep. Marshall Quandt, Rock 20; Rep. Keye, Hills 30; Rep. M. Fuller Clark, Rock 36; Rep. 
Spiess, Hills 14; Rep. Marshall, Graf 2; Sen. D'Allesandro, Dist 20; Sen. Flanders, Dist 7 

COMMITTEE: Commerce 

MIENDTW ANALYSIS 

This bill prohibits practices that impede competition under the consumer protection act. 

The bill exempts certain regulated persons fl'om the consumer protection act. The bill also provides for 
the appointment of a director of administration for the office of the attorney general. 

Explanation: Matter added to current law appears in bold italics. 

Matter removed from current law appears [in brackets aad strucU±nough.] 

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type. 

7mar02 ... 2722h 

4/18/02 3626s 

2may02 ... 3717cofc 

02-2415 

05110 

STATE OF NEW HAMPSHIRE 

http://www.gencourt.state.nh.us/legislation/2002IHBI429.html 3/15/2010 
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hb 1429 Page 2 of2 

In the Year of Onr Lord Two Thousand Two 

AN ACT relativ(~ to the scope of the consumer protection act and relative to the appointment of a diroctor of 
adminisiTation for the offIce of attorney generaL 

Be it Enacted l>y the Senate and House of Rcpresenlati,ves in General Court convened: 

276:1 New Paragraph; Regulation of Business Practices for Consumer Protection; Acts Unlawful; 
Prohibited Pricing Practices. Amend RSA 358-A:2 by inserting after paragraph XIII the following new 
paragraph: 

XIV. Pricing of goods or services in a manner that tends to create or maintain a monopoly, or 
othcl'w lse harm competition. 

276:2 Consumer Protection; Exempt Transactions; Industry Exemptions. RSA 358-A:3, I is repealed and 
reenacted to read as follows: 

L Trade or commerce that is subject to the jurisdiction of the bank commissioner, the director of 
securities regulation, the insurance commissioner, the public utilities commission, the financial institutions 
and insurance regulators of other states, or federal banking or securities regulators who possess the 
authority to regulate unfair or deceptive trade practices. 

276:3 Department of Justice; Director of Administration. RSA 21-M:3, VI is repealed and reenacted to 
read as follows: 

VI. The attorney general shall nominate, subject to confirmation by the governor and council, an 
unclassified director of administration for the office of attorney general, within the limits of the 
appropriation made for the appointment, who shall serve for a 5~year term. The director of administration 
may be removed only as provided by RSA 4: 1. 

276:4 Director of Administration; Salary of Position. The unclassified position of director of 
administration for the office of attorney general, authorized in RSA 21-M:3, VI as inserted by section 3 of 
this act, shall be submitted to the commissioner of administrative services for evaluation by the consulting 
group on compensation of state officers, contracted pursuant to RSA 21-1:13, XIII, for determination of the 
salary for the position of director of administration, subject to the approval of the fiscal committee. 

276:5 Effective Date. 

I. Sections 1 and 2 of this act. shall take effect 60 days after its passage. 

II. Section 3 of this act shall take effect 90 days after its passage. 

III. The remainder of this act shall take effect upon its passage. 

(Approved: May 18, 2002) 

(Effective Date: I. Sections 1 and 2 of this act shall take effect July 17, 2002. 

II. Section 3 of this act shall take effect August 16, 2002. 

III. The remainder of this act shall take effect May 18, 2002) 

http://wwwgencourt.state.nh.usllegislation!2002/HB 1429.html 3115/2010 
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lIB 1429 - AS INTRODUCED 

2002 SESSION 

HOUSE BILL 1429 

AN ACT relative to the scope of the consumer protection act. 

02-2415 
05110 

SPONSORS: Rep. Manlhall Quandt, Rock 20; Rep. Keye, Hills 30; Rep. M. Fuller Clark, Rock 36; 
Rep. Spiess, Hills l4; Rep. Marshall, Gra! 2; Sen. D'Allesandrc, Dist 20; Sen. Flanders, 
Dist 7 

COMMITTEE: Commerce 

ANALYSIS 

This bill: 

L Prohibits pricing practices that impede competition under the consumer protection act. 

II. Exempts conduct in trade or commerce that is expressly permitted by law or regulation from 
the consumer protection act. 

III. Limits recovery from strictly regulated industries to actual damages under the consumer 
protection act, 

Explanation: Matter added to current law appears in bold ita.lics. 
Matter rem.oved from current law appears {ffi...Braekets ana struehtfrrsug&:] 
Matter which is either (a) all new or (b) re~aled and reenacted appears in reguiar type. 



HE 1429 - AS INTRODUCED 

STATE OF NEW HAMPSHIRE 

In the Year of Our Lord Two Thousand Two 

AN ACT relative to the scope of the consumer protection act. 

02-2415 
05110 

Be it Enacted by the Senate and House of Representatives in General Court convened: 

1 1 New Paragraph; Regulation of Business Practices for Consumer Protection; Acts Unlawful; 

2 Prohibited Pricing Practices. Amend RSA 358-A:2 by inserting after paragraph xrn the following 

3 new paragraph: 

4 XIV. Pricing of goods or services in a manner that tends to create or maintain a monopoly, or 

5 otherwise harm competition. 

6 2 Regulation of Business Practices for Consumer Protection; Exempt Transactions; Conduct in 

7 Trade or Commerce Expressly Permitted by Law. Amend RSA 358-A:3, I to read as follows: 

8 1. Conduct in trade or commerce [etflenvise] expressly permitted under laws, rules, 

9 standards, or regulations as promulgated or adopted [aeffii.:e.isteTedJ by any regulatory board or 

10 officer acting under statutory authority of this state or of the United States: 

11 3 New Section; Regulation of BusineSE Practices for Consumer Protection; Strictly Regulated 

12 

13 

Industries; Limitation on Damages. Amend RSA 358-A by inserting after section 3 the following new 

sectiQn~ 

14 358-A:3-a Strictly Regulated Industries; Limitation on Damages. Conduct in strictly regulated 

15 industries subject to the control or oversight of a regulatory board or office enacted under the 

16 statutory authority of this state shall be exempt from the imposition of double or treble damages 

17 under the provisions ofRSA 358-A:1O, I, provided that: 

18 L To claim an exemption under this section, the claimant shall be subject to each of the 

19 following conditions: 

20 (a) A license issued by the state regulatory board or office is required to conduct a 

21 specific activity_ 

22 (b) A state licensing board or supervisory entity has reviewed the qualifications of the 

23 applicant, and the claimant was operating pursuant to a license issued by the board or entity when 

24 the complained of conduct occurred. 

25 (c) The licensing board Of supervisory entity has1 at a minimum, the capacity to review 

26 complaints, subpoena evidence, hold hearings, issue cease and desist orders~ and suspend or revoke a 

27 license. 

28 (d) There is evidence of statutory or regulatory standards or professional codes of ethics 

29 

30 

or conduct' which control tJ:le activities Or conduct to be exempted, and that these regulatory 

standards or codes provide the consumer with protections equivalent to. or superior to, those 

31 provided for in this chapter. 
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II. Conduct in strictly regolated industries remains subject to all other provisions of this 

chapter, 

4 Regolation of Business Practices for Consumer Protection; Private Actions; Limited Exemption 

for Strictly RegoJated Industries. Amend RSA 35S-kl0, I to read as follows: 

L Any person injured by another's use of any method, act or practice declared unlawful 

under this chapter may bring au action for damages and for such equitable relief, including an 

injunction, as the court deems necessary and proper. If the court finds for the plaintiff, recovery 

shall be in the amount of actual damages or $1,000, whichever is greater. If the court finds that the 

use of the method of competition or the act or practice was a willful or knowing violation of this 

chapter, it shall award as much as 3 times, but not less than 2 times) such amount, except as 

provitkd in RSA 358-A:3-a. In addition, a prevailing plaintiff shall be awarded the costs of the suit 

and reasonable attorney's fees, as detennined by the court. Any attempted waiver of the right to the 

damages set forth in this paragraph shall be void and unenforceable. Injunctive relief shall b. 

available to, private individuals under this chapter without bond, subject to the discretion of the 

court. 

5 Effective Date. This act shall take effeetJanuary 1,2003. 
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HOUSE COMMITTEE ON COMMERCE 

PUBLIC HEARING ON HB 1429 

BILL TITLE: relative to the scope of the conSumer protection act. 

DATE: February 5, 2002 

LOB ROOM: 302 Time Public Hearing Called to Order: 1:20 pm 

Time Adjourned: 3 pm 

(please circle if present) 

Committee Members: Rep8'~!l!l~~.:"F~rr;a!!!s""~~~Q!lJ~~~~cE; 
Langley, DiF0?arshall, Marshall Quandt""";';:;:;;;==-==~_ 
Taylor, Keye,~d;;pmd Slack. 

Bill SpaTIsprs: Raps. M.Quandt, K6j1e, ~.1. Fuller Clark, Spiess, r ... larshall and Sens. D'Ailesand1"o 
and Flanders, 

TESTIMONY 

• Use asterisk if written testimony and/or amendments are submitted . 

Rep, Lee Quandt, sponsor -Introduced the bill, noting that this is one of three bills coming out of 
study committee and thanking the committee res8f'.rch assistant for her valuable and extensive 
efforts during that process. 

Rep, Paul Spiess, co-sponsor - Sketched the broad context of consumer issues and the felt need to 
study them in some depth, Among issues studied was the scope of exemptions to the existing law, 
changes in scope of the problems due to modern telemarketing t and the question of staffing in the 
AG's office to meet these demands. He is focusing today on the question of the definition of 
"regulated" industries which are exempted from this statute. Some industries such as banking and 
insurance are regulated in detail, while others are less clear. 

Q: Rep, John Hunt - Doe. this repeal the exemption? 

A: No. 

Q~ Isn't there a conflict between "exemption" and changes in consumer protection oversight? 

A: Partially, but this statute attempts to refocus the distinction. 

Q: Section II and III addresses lawyers' complete exemption under statute, right? 

A: Exactly, 

* David Rienzo. Consumer Protection Bureau - Supports the bilL Part I - Pricing issues is pro
competition, anti~monopoly, Part II tightens up exemption from RSA 258-A re unfair/deceptive acts, 



leaving consumers with some recourse, rather than being denied any remedy due to the exemptions 
enjoyed by regulated industries. Thus, there would be a two-tiered process. 

Q: Rep. Tara Reardon - Given this mix, how does the consumer benefit from a regulatory board 
taking the license of an offending industry? 

A: It doesn't. That is why the restraint provided by adding 358A is so important, In some 
circumstances consumers would have only one recourse and in others it would have two. 

Q: Rep. Hunt - If this bill is passed, every agency will submit requests for coverage of these types of 
items, in order to retain control. 

A~ Not necessarily so. Many would be guided by the preMAverrillMCox-Decision situation. 

Q: Rep. Fraser - Doesn't the consumer have right to recover damages now? 

A: Not if the"seller" is a regulated industry. 

Q: On Line 4 re monopolies, isn't enforcement of monopolies a federal responsibility? 

A: Yes, but the state also hasa monopoly and combination act which the AG's office enforces. 

Q: Rep. Hunt - How would you enforce that? 

A: It's very difficult. It's a balancing act -setting low prices is competition but setting unreasonably 
low prices for the purpose of damaging a competitor is a violation. 

Q: Rep. Hunt - Why was this included in this law now? 

A: This was not from the AG'. Office. 

Rep, Lee Quandt - He noted this was meshed during the study committee. 

Q: Rep. Hunt - Since these practices are already covered, why include the issue here? 

A: This provision is clearer and cleaner than the existing formulation. 

Q; Rep. Fraser - Loss leader situation doesn't have to be spread over a wide area does it? 

A: Not necessarily - it would depend upon local travel/purchasing patterns, etc. 

Q: Has the AG ever prosecuted this type of violation? 

A: Yes. He named Optima and several other examples. 

Ed O'Brien. representing consumers Opposes the hill. This is one way to provide some limit to 
to claims for exemption, but it requires sacrificing the opportunity for double/treble damages in order 
to be eligible for single damages. This is not acx;eptable nor does it exist in other states. It isn't 
really a deterrent to misbehavior, in fact, it can work as an incentive for uncrupulous operators. 

Q: Rep. Hunt - As the law currently exists, is this an issue which should be addressed or should it 
just be left in the hands of the courts? 
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A: The legislature does need to address this issue, but not piecemeal as this bill does. We should 
look at Massachusett's 1993 statute. This is • complete cycle oflaw which has been tested. 

Q: Rep, Hunt - But avoid reinventing the wheel? 

A: Yes. 

John Funk. Counsel to NH Bankers' Association - Worked with the original law while 
employed in the AG's office. Original law is parallel to what other states did in the 1970's, but we 
have "strayed" over time. Common law does provide remedies for consumers, but the Consumer 
Protection Act adds tools such as treble damages, class action, etc. Above is the context. When AG's 
Offieed recommends changes in law, they should be sure there are real abuses and must cast the web 
as narrowly as possible to solve the problem. Language is vague in this bill and he is not confident 
that it is workable in the instance of banking. Noted that there are many agencies and banks 
operating in New Hampshire which are chartered federally and in other etates, and which would not 
be subject to state regulation. Lota of technical problems and frustrations. This bill opens a can of 
worms. He also has specific concerns on the language. 

Q: Rep, Fraser - Banking and insurance industries - don't they have to get advance approval for 
almost any activity? 

A: Yes, in a general sense, but no in a specific sense. 

Peter Wright, Franklin Pierce Law Center (consumers) Supports parts of bill and opposes 
parts of bill. Will give perspective of small consumer: 1. Small consumers have claims for only small 
amounts. Double or trebble damages are still small. 2. These are contingent on proving wilful action. 
As an incentive for more enforcement. these porovisions are of little use because cases aren't big 
enough to interest attorneys. 

Divid Rienzo. NH Consumer Protection Bureau The language in SectionD - don't confuse the 
remedy with the protection. 

Respectfully Submitted: 

Gene B. Marshall, Clerk 
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Remarks before the House Commerce Committee regarding HB 1429, 
An Act Relative to the Scope of the Consumer Protection Act. 

February 5, 2002 

David Rienzo, Assistant Attorney General. 

Good afternoon Mr. Chairman and members of the Committee. My name is David 
Rienzo, and I am an assistant attorney general in the Consumer Protection and Antitrust 
Bureau of the Department of Justice, and I appreciate this opportunity to describe for you 
the reasons the Bureau supports adoption ofHB 1429 ("the Bill"). 

This bill is in four parts, and amends NH RSA 358-A, the Consumer Protection Act 
("the Act"), I shall discuss each part in order. 

Part one of the Bill would add a new provision to RSA 358-A:2, that section of the 
Act which sets out a non-exclusive list of prohibited acts. This provision is, on its face 
and by its plain language, antimonopoly and procompetitive. These are values the 
Bureau believes should be promoted by the State and therefore the Bureau supports this 
provision. 

The second and third parts of the Bill seek to eliminate a longstanding confusion 
related to the exemption language contained in RSA 358-A:3, L As I have discussed 
before this Committee before, this section has been the subject of three contradictory 
interpretations by the New Hampshire Supreme Court. In 1987, in Rousseau v. 
Eshelman 129 N.R 306 (1987), the Court held this provision exempted all "regulated 
industries" Then, in 1992, in Gilmore v. Bradgate Associates, 135 NH 234 (1992) the 
Court held that the exemption only covered "transactions otherwise permitted" by 
another statute or rule. Then in 2000, in Averill v. Cox, 145 N.H. 328 (2000) the Court 
again reversed itself and restated its exemption as previously set out in Rousseau. 

The Bureau believes the broad exemption enunciated by the Court in Rousseau and 
then again in Averill creates a significant impediment to our mission of protecting 
consumers. This is due to the uncertainty of whether any business the Bureau may be 
investigating is exempt from RSA 358-A due to the Court's broad interpretation of the 
exemption provision ofRSA 358-A:3. 

Accordingly, I will discuss the second and third sections of the Bill in this light. 

The second section of the Bill looks directly at this historical confusion. Because the 
confusion seems to stem from the current language of the statute, specifically the statute's 
declaration that "trade or commerce otherwise permitted" is exempt, the Bill amends that 
language to hold "Conduct in trade or commerce expressly permitted" b)' statute or 
regulation would be entirely exempt from 358-A. It is the Bureau's opinion that this is a 
significant improvement in the statute, and would eliminate much of the confusion that 
currently surrounds the present exemption language by forcing the analysis to focus on 
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the individual acts alleged rather than whether the actor is a member of a regulated 
industry. Furthermore, an effect this language would have, and that the Bureau believes 
is important, is that as amended, the Act would specifically give the state legislature and 
state regulatory agencies the express power to decide exactly what acts are permitted, and 
what acts are "unfair or deceptive," 

Tlris provision of the Bill would be of great help to the Bureau because when a 
complaint alleging an unfair or deceptive act is received, and the complaint is against a 
member of an industry which is covered by specific laws or rules, tbe Bureau would be 
able to determine whether the acts alleged are permitted by those rules or regulations, If 
so, they would be wholly exempt from the Consumer Protection Act, and the Bureau 
would be unable to take any action. If, however, the acts alleged are not specifically 
permitted by the regulating agency because they are disallowed, or because the statutes 
and regulations are silent regarding the acts, the Bureau would have the ability to analyze 
them under the standards of RSA 358-A. This would reduce confusion relating to the 
jurisdiction ofRSA 358-A, and allow the Bureau to concentrate more of its time on its 
core mission of protecting consumers. 

The third part of the Bill is related to the second, and the Bureau also supports this 
proposed language. The third section of the Bill adds a new subsection to the Act which 
provides a framework for the identification of regulated industries and then protects 
industries so identified from exposure to double or treble damages under RSA 358-A:IO, 
l. 

If this proposed amendment is adopted, whenever in the future a complaint is made, 
the following two-part analysis would be required: . 

I) Is the actor operating as a member of a regulated industry? 
2) If so, are the acts alleged expressly pennitted by any controlling statute or 

regulation? 

If the ·answers to both 1 and 2 are yes, then the acts alleged would be wholly exempt 
from RSA 358-A. 

If the actor was operating as a member ofa regulated industry but the acts alleged are 
not expressly permitted, (the answer to question I is yes, and the answer to question 2 is 
no),the actor would be subject to RSA 358-A, but would not be exposed to an order to 
pay double Or treble damages. The actor could still be subject to action by its regulatory 
agency under its own enforcement powers, but as we have heard before, regulatory 
agencies cannot provide relief for the injured consumer. At best, the regulatory agency 
call prevent future harm by the use of cease and desist orders, and they can punish bad 
behavior through administrative fines and other sanctions, but they cannot get the injured 
consumer Iris or her money back. This amendment guarantees the consumer a means of 
securing restitution. 



If on the other hand, the actor is not a regulated industry, the entire Consumer 
Protection Act would apply, and the actor would be liable for an order to pay up to treblc 
damages. 

The fourth section of the Bill amends RSA 358-A:IO, I to conform with the new 
requirements set out in the third section of the BilL 

In short, the effects of the second, third, and fourth sections of the Bill would be to 
return the exemption provisions of the Consumer Protection Act to the status they had 
from 1992 to the end of 2000, with the added effect of protecting qualified regulated 
industries from the possibility of having to pay multiple damages for violations of the 
Act 

As I stated at the begi1ll1ing of these remarks, the Bureau believes this Bill will 
provide some much needed clarity in interpretation of the Consumer Protection Act, and 
will thus significantly streamline the enforcement process. Therefore the Consumer 
Protection and Antitrust Bureau of the New Hampshire Attorney General's Office 
strongly supports this legislation. 

Thank you again for the opportunity to address the Committee, and I will be glad to 
respond to any questions you may have. 
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Amendment to HB 1429 

Amend the bill by striking paragraphs 1 through 5 and Insert in the place thereof 
the following: 

1. Regulation of Business Practices for Consumer Protection: Exempt 
Transaction~; Exempt Businesses and Professions. Strike RSA 358-A:3, I and 
insert In the place thereof the following: 

I. Any business or profession that is subject to laws or regulations that 
regulate unfair or deceptive act ractices in the conduct of such business or 
professioi'f"and'is ra y examined for comp lance with such laws or 
regulations by a federal or state regulatory authority. 

2 Effective Date. This act shall take effect 60 days after passagi. 
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Amendment to HB 1429 (Alternative version) ~ 
Amend the bill by striking Sections 2 through 5 and insert in the place thereof the 
following: 

2. Definition; Regulated Person. Add a new paragraph as follows: 

VI. "Regulated Person" is any person, who is subject to laws, regulations 
or standards that regulate unfair or deceptive acts or practices in the conduct of 
trade or commerce and who is regularly examined for compliance with such laws, 
regulations or standards by a federal or state regulatory authority or is subject to 
sanctions or remedial action by said authority for failure to comply with such 
laws, regulations or standards, such as a banking, insurance or utility company. 

3 Regulation of Business Practices for Consumer Protection: Exempt 
Transactions; Exempt Trade and Commerce. Strike RSA 358-A:3, I and insert in 
the place thereof the following: 

I. Any act or practice in the conduct of trade or commerce by a regulated 
person that is specifically permitted by laws, regulations or standards to which it 
is subject. 

~ 4 Applicability of Act to Regulated Persons. Add a new Section as follows: 

358-A:3-a. Any regulated person engaging in any act or practice in the 
conduct of trade or commerce which is not exempt under RSA 358-A:3, I shall be 
subject to RSA 358-A only to the extent as follows: 

I. The attorney general may take enforcement action to remedy any such 
act or practice in violation of RSA 358-A pursuant to RSA 358-A:4, III and III-a, 5, 
7 and 8. 

II. Any individual injured by any such act or practice in violation of RSA 
358-A may bring an action for damages and for such equitable relief, including an 
injunction, as the co ems necessary and proper, against a regulated person. ,.4 The revailin art shall e awarded reasonable attome s' fees and costs as 

/ \ ' determined by the co . 

5 Effective Date. This act shall take effect 60 days after passage 
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2001 SESSION 

HOUSE BILL 702 

AN ACT making revisions to the consumer protection act. 

SPONSORS: Rep. Kennedy, Marx 7 

COMMITTEE: Commerce 

ANALYSIS 

01·0762 
05/10 

This bill includes all aspects of trade or commerce, including professions such as the practice of 
lElw, witb..i.D. the purview of the coosumer protection act. The bill also permits jury trials in private 
actions brought under the consumer protection act. 

Explanation: Matter added to current law appears in bold italics. 
Matter removed from current law appears [is 'taMekelie RBe. etil:'U~llga.] 
Ma.tter which is either (a) all new or (b) repealed and reenacted appears in regular type. 
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HE 702 - AS INTRODUCED 

STATE OF NEW HAMPSHIRE 

In the Year of Our Lord Two Thousand One 

AN ACT making revisions to the consumer protection act. 

01·0762 
05/10 

Be it Enacted by the Senate and House of Representatives in General Court convened: 

... , ,w.. ~ 

1 1 Consumer Protection; Act Unlawful; Scope of Chapter Clarified. Amend the introductory 

2 paragraph of RSA 358:2 to read as follows: 

3 358·A:2 Acts Unlawful. It shall be unlawful for any person to use any unfair method of 

4 competition or any unfair or deceptive act or practice in the conduct of any trade or commerce within 

5 this state. All aspects of any trade or commerce within this stale shall be subject to the 

e provisions hereof, to include the practice of law, or any other profession. Such unfair method 

7 of competition or unfair or deceptive act or practice shall include, but is not limited to, the following: 

8 2 New Paragraph; Consumer Protection; Acts Unlawful; Violation of Regulatory Boards and 

9 Offices Included. Amend RSA 358·A:2 by ineeFting after paragraph XIII the following new 

10 paragraph: 

11 XIV. Any method, act, or practice which would constitute a violation of any law., rules, 

12 standards, or requirements administered by any regulatory board or officer acting under statutory 

13 authority of this state or of the United States, whether sald laws. rules. standards or requirements 

14 are established by sald regulatory authority or by state or federai enactment, and regardless of 

15 whether or not said regulatory board or officer inetitutes its own proceeding for said violation. 

16 3 Consumer Protection; Exempt Transactions; Reference to Trade or Commerce Changed to 

17 Reference to Transactions. Amend RSA 358·A:3, I through III to read as follows: 

18 I. ['I'PBEle eF eemme.ee] Transaction.a otherwise permitted under laws as administered by 

19 any regulatory board or officer acting under stetutory authority of this state or of the United States; 

20 II. [Repealsd. J 
21 III. ('PPaEle e, eemme,ee] Transactions of any person who shows that such person has had 

22 served upon such person by the Federal Trade Commission a complaint pursuant to 15 U.S.C. 45(b) 

23 relating to said trade or commerce until the Federal Trade Commission has either diemiased said 

24 complaint, secured an assurance of voluntary compliance, or issued a cease and desist order relating 

25 to said complaint pursuant to 15 U.S.C. 45(b); 

26 4 New Paragraph; Consumer Protection; Enforcement. Amend RSA 358·A:3 by inserting after 

27 paragraph V the followinl< new paragraph: 

28 VI. The provisions of this section are specifically intended· to apply to individual transactions 

29 in trade or commerce within this state and nothing herein shall be construed to exempt an entire 

30 profession, trade, or industry from the provisions thereof. 

31 -5 Consumer Protection; Private Actions; Jury Trial. Amend RSA 358·A:lO, I to read a. follow.: 
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1. Any person injured by another's use of any method, act or practice declared unlawful 

under this chapter may bring an action for damage. and for such equitable relief, including an 

injunction, as the court deem, necessary and proper _ In arty action for damages, any party shall 

be entitled to a trail by jury. If the court finds for the plaintiff, recovery shall be in the amount of 

actual damages or $1,000, whichever is greater. If the court find. that the use of the method of 

competition or the act or practice was a willful or knowing violation of this chapter. it shall award as 

much as 3 times, but not less than 2 times, such amount. In addition, a prevailing plaintiff shall be 

awarded the casts of the suit and reasonable attorney's fees. as determined by the court_ Any 

attempted waiver of the right to the damages set forth in this paragraph shall be void and 

unenforceable. Injunctive relief shall be available to private individuals under thin chapter without 

bond, subject to the discretion of the court. 

6 Effective Date. This act shall take effect January 1, 2002. 
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SPECIAL ORDERS 

BILLS REMOVED FROM CONSENT CALENDAR MARCH 6. 2002 
HB 1429, relative to the scope of the consumer protection act. OUGHT TO PASS \VITH 
AMENDMENT 
Rep. Leo W. Fraser. Jr. for Commerce: This. legislation comes before the House as a result of a 
study committee that met many time::; over the past summer. The basic purpose of this legislation 
is to clarify issues pertaining to COl1Sumer protection. The committee has recommended an increase 
in manpower at the Attorney Generah Office in order to investigate and prosecute fraud. This issue 
was addressed in a companion bill (HB 1438), The committee's second recommendation is better 
coordination and communication between depm1ments. Thirdly. it addressed in the bill the extent 
to Which highly regulated industries such as a public utility company. banking or insurance should 
be subject to the consumer protection law. This bilL as amended. adds a new violation of the Con
s.umer Protection Act for pricing practices tbat impede competiiion. It also narrows the scope of 
tne Act's exemption for regubted trade or commerce from the Act. The amended bill will exempt 
only activities by regulated businesses orprofessiol1s that are expressly permitted by governing laws. 
regulations or standards. The department of justice may enforce an activity that is not exempt and 
viOlates the Act. An injured individual in a private right of action may also recover actual dam
ages. Further, the defendant may recover reasonable attorney's fees and costs if the court shOUld 
detennine that the lawsuit was frivolously brought. Vote 15-0. 

594 HUUSE JOURNAL IvlAKCH 7, 2002 

biennial election which the committee detemlined was contrary to the intent of the Constitutional 
Convention in 1870 <lnd was contmry to the strong support by a previous legislature in HE 532 i~ 
1997 and W;otS strongly oppo5ed by the current Secretary of State. Vote 17··0. 

Amendment (2774h) 
Amend the title of the bill by replacing it with the following: 
AN ACT ratifying the 200l Amhers.t annual town meeting. and the 2001 Pembroke town 

meeTlllg. 
Amend the biH by replaCing all after the enacting clause with the following: 

1 Ratification of the 2001 Amherst Annual Town Meeting. All aClS. notices, votes. and proceed_ 
ings pertinent to anicles 4 and 7 of the Amherst town meetings held on February 7. 2001 and March 
13. 2001, are hereby legalized. ratified, .1nd confirmed. 

2 Ratification of April 21, 2001 Pembroke Town Meeting. All acts, votes. notices, and proceed_ 
ings pertinent to anicle 3 of the Pembroke town meeting held on Apri12L 2001. are hereby legal_ 
ized, ratified. and confirmed. ~ 

3 Effective Date. This act shall take effect upon its passage. 

AMENDED ANALYSIS 
This bill ratifies the town meetings of Amherst and Pembroke. 

Adopted. 

Rep. Gilmore offered floor amendment (2897h). 
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Date: 
Time: 
Room: 

April 17, 2002 
2:16 PM 
104,LOB 

The Senate Committee on Executive Departments and Administration held a 
hearing on the following: 

House Bill 1429 (New Title) l'elative to the scope of the consumer 
protection act and relative to the appointment of a 
director of administration for the office of attorney 
general. 

Members of Committee present: Senator Russell Prescott 
Sena tor Robert Flanders 
Senator Lou D'Allesandro 

The Chair, Senator Russell Prescott, opened the hearing on House Bill 1429 
by calling on Representative Marshall Quandt, 

Representative Marshall Quandt: Thank you, Mister Chairman, 
Senator Prescott, and honorable members of the committee. As you know, we 
worked very hard, bipartisan effort of senators and state representatives, on 
the consumer protection study of the state of New Hampshire, 

Very rarely in my life have I ever been proud to work with such a fme group 
of people, and also with the Attorney general's office, Ya know, as a 
conservative republican, in private conversations, we do hear some criticism 
of the Attorney general's office, Some of it warranted some of it not 
warranted_ 

But I'm here to tel! you today that assistant Attorney general Rienzo and 
assistant, (sic) certainly assistant Attorney general Kris Spath are two of the 
finest people I've ever worked with, in and out of state service, And we've 
depended heavily on them for legal advice and guidance, 

Well it only makes sense, because these are the people that prosecute the 
laws for the consumers, for our constituents, for our voters, in t.he state of 



New Hampshire. They are the first line of defense in the defense against. 
consumer fraud. 

During the process, we ran into some issues concerning what was the, (sic) 
what was the definition of regulation. Some businesses claim to be regulated. 
In reality there was no definition of exactly what does that mean. Can you be 
suspended, fined? Can you have a license denied, revoked, granted. So that, 
(sic) that became part of the issue. And I was very fortunate chairing the 
committee to have a very capable state rep, Representative Paul Spiess, who 
has an extensive business in banking background that was able to deal with 
that. 

During the hearings, we also, (sic) during the hearings, there was also 
attempts to amend the bill by taking out regulated industry. Well the fact. is, 
that would actually weaken the consumer protection statute £i.·om where we 
even started. 

Commerce Committee, and I could be corrected, but my memory, (sic) my 
memory serves me correctly, we rejected these types of amendments. We 
don't want to go back in time with our consumer protection effort. 

This is a bill, or these are the bills that our constituents want. They wanna 
to know that we care about them. They wanna to know that we're gonna 
protect them, They wanna know that we have some minimal resources to do 
our job to see that they don't get ripped off by unscrupulous businesses. 

Now I'm gonna deviate a little bit and talk similar, (sic) some of my 
frustration over the years as a state representative, sitting in the House, and 
listen to one of my fellow colleagues stand up and basically say, I'm trying to 
remember the language without injecting some of my probation parole 
language, if we can't stick it to the consumers, New Hampshire's not a 
friendly place to do business, 

I sat there flabbergasted. If you want to fire someone and you don't give 
them a letter of termination, that's not a friendly place in New Hampshire to 
do business, 

One of the things that we can do as repUblicans and as democrats, and I'm a 
conservative republican, is we can deal with our constituents. We can help 
them. They look to us to protect them. And its bills like this that we work 
hard jointly on, and come up with some good ideas that we start to move 
ahead, the state of New Hampshire being a small state, the granite state, 
with guts enough to take on consumer protection fraud, (sic) consumer fraud, 
so our Consumer Protection Division can defend us. 
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We often think that consumer protection is strictly against businesses to 
consumers, Well its also against businesses to businesses. And in New 
Hampshire, I think our people, our constituents, if they were smart enough to 
vote for us, then they're smart enough to expect that we look our for their 
best interest and protect them. 

In any of the bills that we've bl'ought through the committee into the Senate, 
there's nothing earth shattering about them, They are bills that are, (sic) 
that are very basic in what we're doing, For the first time in years, we have 
one or two people that have the fire in their bellies in the Attorney general's 
office to carry these battles. They bring in 100, (sic) $200,000 a year, against 
businesses that, (sic) that subscribe to unfair practices, dealing with 
monopolistic business practices. 

In our own republican platform, of course I hadn't taken the time to read the 
democratic platform, but in the republic platform it talks about New 
Hampshire, and encouraging businesses. And I think that's an important 
thing to remember. 

We have anti-monopolistic language in Our state constitution. We have a 
very small segment of the Attorney general's staff, that are putting in three 
to four times the work to meet the standards of the 20,000 complaints a year 
they receive. We need to listen to them to when they talk about what they 
need as tools to prosecute unscrupulous businesses. And we need to grant 
them that right. 

And Mister Chairman, we're having a rather contentious day over in the 
House. And Representative Spiess and I left the House Session just prior to 
a, (sic) another redistricting vote on the House, so I want to end my testimony 
and answer what questions I, (sic) I can. For the technical aspects we do 
have the Attorney general's office here. 

Senator Russell E. Prescott. D. 19: Senator D'Allesandro do you want to 
speak to this? 

Senator Lou D'Allesandro. D. 20: Sure, when, (sic) when he's finished I 
think I might. 

Senator Russell E. Prescott. D. 19: Any questions from the commIttee? 

Representative Marshall Quandt: 
gentleman and ladies. 

Thank you, Sir. Thank you 
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Senator Russell E. Prescott, D. 19: Thank you very much. 
Representative Spiess. 

Representative Paul Spiess: Thank you, Mister Chairman, members of 
the committee. For the record my name is Paul Spiess, representing 
Hillsboro 14, the town of Amherst. 

I was one of the members on the study committee that took this particular 
issue under advisement. And it was a hard working committee. We met on 
eight occasions. We heard a lot of testimony from our regulators concerning 
problems in the regulatory area, consumer protection. 

And we came forward with three different pieces of legislation. One which 
dealt with staffing issues at the Attorney general's office. One would put in 
place the opportunity to fund new staffing positions. And I think most 
importantly, the position this bill before you now, (sic) the bill that's before 
you now. 

And I think its important because there is, in the current statute, a relatively 
broad exemption that was put in place many years ago, and was intended to 
exempt, at that moment in time, a very limited number of industries which 
were regulated. Principally banks, insurance companies, physicians, 
attorneys, where there was a high level of regulation supervision oversight 
commissions in place to, (sic) to monitor their activities. And to perform 
annual audits and reviews. 

Unfortunately, that language which defined the definition back then has had, 
(sic) has been expanded to the point now where we have 65 "regulated 
entities" which can't claim exemption. Not a narrow number, but a large 
number, because we have deemed them .to be "regulated" if they have to 
apply for a license or register to do business with the state or any number of 
other things. 

And the problem is that for many of those industries t.here is not a breadth of 
supervision that exists for some of the highly regulated industries. And as a 
result of recent court decision, its really questionable whether or not the 
Attorney general's office has the ability to use this statute when these people 
infringe upon the rights of the consumer. 

So we worked very hard to try to redefine or narrow that exemption to those 
businesses which we deem to be truly regulated. Something more than just 
applying for a license. And that's what this bill is all about. 
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Paragraph two, subsection I-A deftnes a regulated entity. And basically 
refers to the fact that there must be something more than licensure. There 
must be supervision oversight, examination, administrative ability to 
suspend licenses, revoke, so on and so forth. And additionally then we limit 
in the subsidiary paragraphs, what the Attorney general can do for a truly 
regulated business, as opposed to an unregulated business. 

So it really is an attempt, if you will, to narrow the breadth of the exemption 
so that the Attorney general's offtce and the Consumer Protection Division, in 
particular, has more ability to use this statue when people really are 
operating outside of the, (sic) of the exemption. 

And you will heal' testimony. I know there's an amendment coming up, that's 
going to attempt, if you will, to soften this defmition. I certainly share the 
concerns of the banking community and the insmance community that they 
don't want to get drawn into a trap that may be created by the fact we're 
trying to narrow this exemption. Its now our intent to do that. 

Its in our intent to recognize that they are highly regulated industries, but to 
make sure that people like cosmetologists and, (sic) and roofers, and 
electricians, and what not, who do not have the level of supervision, are not 
put in a position where they can abuse consumer protection without doing a 
follow up. 

Senator Russell Eo Prescott, D. 19: Senator. 

Senator Robert B. Flanders. D. 7: Is it my understanding from your 
testimony that, (sic) that anything that is highly regulated, such as insurance 
and banks, are not effected by this? 

Representative Paul Spiess: 
place. 

They, (sic) they're exemption remains in 

Senator Robert B. Flanders. D. 7: And we haven't really named what 
they are. We've done it through language. 

Representative Paul Spiess: We, (sic) we saw attempts to name them, 
and we felt that that would become a never ending process, where every year 
someone would try to include their name on the list of "exempted" industries. 
We felt it was better to try to come up with a defmition of... 

Senator Robert B. Flanders. D. 7: So banking, insurance ... 

Representative Paul Spiess: Physicians, utilities ... 



Senator Robert B. Flanders, D. 7: Attorneys. It would all be exempt 
fTom this. Thank you. 

Senator Russell E. Prescott, D. 19: Thank you very much. 

Representative Paul Spiess: Thank you very much. 

Senator Russell E. Prescott, D. 19: Any further questions? For the 
record, Senator Flanders is signed up in favor, not wishing to speak. 
Representative Bob Clegg is signed up in favor, not wishing to speak. And is 
there any others that are sponsors of this bill that wish to speak on behalf of 
their bill? Seeing none, I'm gonna go down the list, unless someone thinks 
that they should come forward first. 

Senator Lou D'Allesandro. D. 20: 
amendment. 

Senator Russell E. Prescott. D. 19: 
much. Senator. 

I'd like to offer my, (sic) my 

I'm glad I asked. Thank you very 

Senator Lou D'Allesandro, D. 20: (Please see attachment #1) Thank 
you, Mister Chairman and members of the committee. For the record, my 
name is Lou D'Allesandro, state Senator, representing District 20, that's 
wards 3, 4, 10, and 11 in Manchester, and the town of Goffstown. 

I come before you to ask you to accept amendment 3572s. And I might say 
that I offered this amendment on a previous piece of legislation, but for some 
reason, it did not become part of that previous piece of legislation. It 
somehow got lost in the shuffle. 

It, (sic) it, (sic) it's a, (sic) it's a piece of legislation that takes a position in the 
Attorney general's office, and moves it from a classified position, to an 
unclassified position. It doesn't require any financing. The monies are there. 
It just requires the movement of that position. 

And it places this position under the control of the Governor and counsel. 
The appointment, (sic) the Attorney general may appoint a subject to the 
confirmation by the Governor and counsel. An unclassified director of 
administration to the office of Attorney general within the limits of the 
appropriation made to the appointment. 

The appointee shall serve a five year term. And the director of 
administration may be removed only as provided in the statute RSA 4:1. 
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So that, (sic) that's the (gene), (sic) the content. of t.he legislat.ion. The genesis 
of this came about some time ago, and I brought it up, as I say, at that time. 
You recall, I, (sic) I had to leave for, (sic) for another hearing. And, (sic) and 
just it got, (sic) it got lost in the shuffled. And I think, Senator, someone is 
here from the attorney general's office who can, (sic) who can comment on 
this, (sic) on this amendment. 

But, the amendment requires no cost. There's no money involved. It's a 
movement of a position from a classified to an unclassified position. Thank 
you very much. And have a good day. I'll answer any questions that I, (sic) 
that I might. 

Senator Russell E. Prescott, D. 19: Sure. I don't know how this works 
with the movement of a position. It does say position added on line fourteen. 
Should there be, then, a position removed on another line on this 
amendment? 

Senator Lou D'Allesandro, D. 20: The, (sic) the, (sic) if you look on, (sic) 
on line eight, the Department of Justice, the law office administrator, that's 
repealed, and its reenacted to create this new position. So we are repealing, 
getting rid of one, and, (sic) and bringing in another. 

Senator Russell E. Prescott, D. 19: Great, thank you. 

Senator Lou D'Allesandro, D. 20: Thank you very much. 

Senator Russell E. Prescott, D. 19: I'll start down the list with David 
Rienzo. 

(muffled) 

David Rienzo: I have some copies of some written testimony ... 

Senator Russell E. Prescott, D. 19: Thank you very much. 

Senator Robert B. Flanders, D. 7: Thank you. 

Senator Russell E. Prescott, D. 19: Thank you for your testimony. We 
have it all here then. 

David Rienzo: (Please see attachment #2) 
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Senator Russell E. Prescott, D, 19: Thank you very much for your 
testimony. Do you have any questions, Senator? Concerning Senatol' 
D'Allesandro's amendment, who is the, (sic) who is the law, (sic) law office 
administrator? And is that person continuing into the next appointment 
position? 

Steve Judlle: Mister Chairman, I'm signed up next to speak, and I'd be 
happy to talk about that. That's why I'm here. 

Senator Russell E, Prescott, D. 19: Very go~d. Thank you very much. 

David Rienzo: You're welcome. 

(Tape change) 

David Rienzo: I did take a look at this amendment that was proposed. I 
do want to point out, this amendment essentially would codify the current 
(mumbled). Okay, it hasn't been proposed yet. But its here. Its coming in. 
When it does, it would, (sic) it would codify the current... 

Senator Russell E. Prescott, D. 19: Very good. Thank you very much. 
Are you Steve Judge? 

Steve Judge: Yes I am. Good afternoon, Mister Chairman, members of 
the committee. I'm Steve Judge. I'm the deputy attorney general. 

I'm tempted to say at this point that Representative Quandt list, (sic) listed 
off the finest assistant attorney general in the office, of course he left me off 
the list because I'm the deputy attorney genera!...I confirmed with him when 
he left that I am the finest deputy attorney general.. I'm of course also the 
only dep uty attorney generaL 

I'm here to testify on behalf of the amendment that was offered by Senator 
D'Allesandro today. We've been persistent about this because it is vitally 
important to the office as a matter. of fundamental fairness. 

There are a number of individuals who are state employees who have equally 
challenging jobs. All of them are unclassified in section GG, except for one. 
And that's our classified law office administrator. 

We recognize this problem. The (Hay) group that you remember did a study 
of unclassified employees. Identified a director in the attorney general's 
office in the unclassified side. And we thought they had fixed the problem. 
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We found out that that was directed at something else. So the problem 
persisted, which is what brings us this late in the Session to try and fIx it. 

I had a conversation with Don Hill about the best way to handle this. And he 
suggested that changing from classified to unclassifIed was the way to go. 
And try to find a bill that would accommodate that was the, (sic) the right 
way to do that. 

As Senator D' Allesandro indicated, there is currently exist.ing a classified 
position. The name of the gentleman who's in that is Mark Thompson. What 
this bill does is repeals that. section, so that t.he classified position is 
eliminated and creates an unclassified position at which we would propose to 
go before the Governor and counsel and put Mark Thompson in. 

So that it would be the same person. He'll be doing the same job. He will 
just be recognized as doing the same sort of job as all the other directors of 
administration. 

As Senator D'Allesandro indicated, this bill costs nothing. It's the same 
amount of money that we're paying him right. now, to the extent that we can 
accommodate his salaries. Its from the money that has been budgeted to us. 

There are 130 employees in a $10 million agency budget that he handles. 
Some may think that's not a whole lot. although I would point out to you that 
58 of those employees are lawyers. You can draw your own conclusions about. 
how difficult this job is. 

He serves on a number of committees and boards. He attends governor and 
counsel meetings, he attends Fiscal Committee meetings, he attends 
legislative hearings. But more importantly, what he does is reverses a flow 
that needs to be reversed. And this past Monday was a significant date in 
that flow, of course April 15th, its significant as far as taxes are concerned. 

There is a great deal of money the flows from New Hampshire to Washington. 
Less than that amount flows back to New Hampshire. Mark Thompson and 
the position that he has held since 1985, has brought $100 million back in the 
state of New Hampshire through federal grants. 

At the moment, he is running $40 million worth of federal grants. So he is 
reversing that flow, and making sure that we do better, and try to get as dose 
as we can to for every dollar we send to Washington, we get a dallal' back. 

I COIDe here, though, as, (sic) this is a matter of fundamental fairness. To put 
him in the same posture as the other people who are doing equally 
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challenging jobs that he has. And I would ask that you allow this bill to be 
amended, put this particular amendment on, 3572s, as identified by Senator 
D'Allesandro, and help us fix a problem that's really very technical. Same 
number of positions, no extra money. 

Senator Russell E. Prescott. D. 19: Is there a way that you can define 
equally challenging job, so that the next time someone wants to bring an 
amendment to a bill, wanting to change a position from not, (sic) classified to 
non-classified? We can say that, sorry you don't meet, (sic) meet the same 
classifications. 

We have this problem in ED&A all the time. And I really don't like the idea 
of just people coming in and saying to make it fair, this is what we should do. 
That's too broad a statement. I'd like a definition. 

Steve Judge: Since the director of administrations position is what we're 
dealing with, there is a definition of that in the state's system. And what he 
does is in that definition. In fact, its beyond that definition, because 
generally speaking, the directors of administration aren't dealing with the 
federal side of the bill. He has six people that he's running just to deal with 
the federal grant. 

So what we have here is a position that has been frozen since 1985. It was 
created as statute as classified. Nothing has happened to it since them. But 
since then, the times have changed dramatically. 

In 1985, there was no federal component to this. So it, (sic) it mirrors the 
director of administration. And I think only where you have a situation like 
this, where its so close to something else. And, (sic) and if you looking at 
941A, which is the list of unclassifieds, you would see him there, in GG. 
under the Department of Justice, director. 

That's what, (sic) all we're trying to have added to that is public 
administration. Because right now there's nobody in that division. I think 
you won't have a situation like this one. This is so close to what's going on. 
Probably everybody who sits in front of you says the same thing. 

Senator Russell E. Prescott. D. 19: (mumbled) Do you have a letter 
from Mark Thompson saying this is appropriate to eliminate his job? 

Steve Judge: I do not. He's certainly aware of this ... 

Senator Russell E. Prescott. D. 19: Maybe, (sic) maybe Mark Thompson 
could get a hold of me and say that. 
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Steve Judge: Yes. He and I have had the convel'sation about, there's a 
risk here for him. Governor and counsel don't go along with this, there's a 
time frame issue here. This amendment, I believe, would make it effective 
July lsi 2002. If we don't get it through governor and counsel before that, 
his job ends July 1st 2002. But I could certainly get that letter to you. 

Senator Russell E. Prescott. D. 19: And, yeah, so the whole committee 
understands that Mark Thompson doesn't feel as thDugh the rug is being 
pulled out from underneath him. 

Steve Judge: He wants this tD happen. He's asking fDr us to do this. 

Senator Russell E. Prescott. D. 19: We'd like to know that. 

Steve Judge: Yes. I understand. 

Senator Russell E. Prescott. D. 19: Thank you very much. 

Steve Judge: You're welcome. 

Senator Russell E. Prescott, D. 19: Greg Moffett. 

Greg Moffett: Good afternoon. Mister Chairman, members of the 
committee, my name is Gregg Moffett, and I'm an attorney with the Sulloway 
and Hollis law firm in Concord, New Hampshire. I am representing the 
American Insurance Association in opposition to the, (sic) to HB 1429. 

There are several reasons for the opposition. But the primary opposition 
with respect to the bill relates to the scope of the exemption and the attempt 
to tailor the exemption in the manner that, (sic) that has been suggested and 
is reflected in the current bill. 

As you know, the current law provides RSA 3358-A:3 is the statute that 
provides the insurance·. industry and other trade or practices, trade or 
commel'ce, that are regulate by laws administered by regulatory boards Dr 
officers. And exemption from, (sic) from the Consumer Protection Acts 
provisions. 

There's a reason for that. And the reason is as has been set forth by Mister 
Spiess. And I was delighted to hear him say it was his relief' that this bill, 
HB 1429 would leave the exemption in tact. I think he said it would be 
tDtally exempt for the insurance and banking and, (sic) and other similar 
situated, (sic) regulated industries. 
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I'm please to hear that, and would have abbreviated my comments today and 
addressed the main concern with the exception of the fact that I have since 
heard Mister Rienzo's comments, which seem to take that away. And I'd like 
to explain why I think that would be a bad idea. 

The, (sic) the exemption under the CPA has been held to be applicable to the 
insurance industry, primarily for the reason that the insurance industry is 
heavily regulated. Insurance, as you know, is among the most highly 
regulated of industries in the state of New Hampshire. 

There are some 20 separate statutes dealing with insurance, all the way from 
RSA 400 to RSA 420. Those regulations, as you've seen, deal specifically with 
the issues of consumer protection. In fact, there's one major provision, RSA 
417, the Unfair Insurance Trade Practices Act, which specifically regulates 
the conduct of insurers with regard to consumers. Its designed to protect 
consumers from unfair and deceptive acts of practices in the insurance 
industry. 

The RSA 417 provides for several mechanisms, one of which is that it allows 
claims to be made by disgruntled or aggrieved parties to the Insurance 
Commission. The insurance commissioner is then entitled and does 
investigate and conduct hearings on these types of things. Can issue cease 
and desist orders. It can pnil licenses, refuse to renew licenses, suspend 
licenses, and alike. 

Interestingly and importantly the, (sic) the statute also provides later on in 
its provisions to the 417:19 provides that a private citizen who is aggrieved by 
an unfair insurance practice adjudicated by or found by the commissioner, 
can then file a claim directly with the Superior Court to recover damages as 
an individual for the alleged harm caused by the insurance supplier, as the 
statute defines the term. 

Now that's an important provision, because as (muffled) there is in fact a 
right of action available to that agreed person who Mister Rienzo was talking 
about. That aggrieved person who was the subject of an unscrupulous real 
estate, I mean, an insurance sales man, will in fact not be left without. a 
(revenue). That person having, (sic) I'm certain that that will be a determine 
to be a violation of the RSA 417, the Unfair Insurance Trade Practices Act. 
Therefor, that person will have a private live action to recover damages. 

That's the very same issue that Mister Rienzo was talking about. That's 
exactly w hat is in place in (mumbled) in the cnrrent system. 
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The best, another interesting, and actually very beneficial aspect t.o RSA 417 
in its current formulation, is that it provides the commissioner with the 
authority to be a gatekeeper. 

That's important to the insurance industry for a couple of reasons. One is 
that as a gatekeeper, the commissioner of insurance keeps an eye on what's 
coming through. Who better to determine whether something is an unfair 
insurance practice or not than the insurance commissioner. And that 
insurance commissioner's gatekeeping function keeps the frivolous and 
unfounded law suits down to a minimum. That has a positive affect of 
keeping costs down for the insurance industry generally across the board. 
Which in turn, no great surprise, keeps the cost of obtaining insurance down 
for the consumers of this state. 

We understand that HE 1429 was intended to be a provision which tightened 
up, to some extent, the current exemption under the consumer protection 
statute. And, (sic) and we understand it, and, (sic) and we're sympathetic to 
that. And the problem with the attempt to do it under the current 
formulation of 1429 is that it goes too far. 

The net is cast. Its been cast to, (sic) basically the purpose of the bill, as I 
understand it, was to exempt certain regulated persons from the Consumer 
Protection Act. However, the problem is that HE 1429 provides, in the 
exemption section, that only conduct that is specifically permitted by laws, 
regulations, or standards, would be exempt under the (CPA). 

Now as you know, or may not know, and I'll, (sic) I'll just mention it now. a, 
(sic) a complaint made under by an individual or a consumer under the 
Consumer Protection Act, has to allege several things. 

A complaint needs to allege misrepresentation, fraud, false advertising, 
deceptive practices of some demonstrative sort. 

Its hard to imagine any, I'm not aware of any insurance regulation that 
would permit that kind of, (sic) that kind of conduct to be (mumbled) by, (sic) 
by an insurer. I'm not aware of any regulatory board of any kind that would 
permit someOne under its control to engage in misrepresentations, fra ud, 
false statements, of that nature. 

So essentially, this exemption is an exemption without teeth. Because on one 
hand they've described individuals who are in fact regulated, and set forth 
who are heavily regulated. Yet on the other hand they've taken it away 
because they've said only those (cond), (sic) only that conduct that is 
specifically permitted by this regulation that you must abide by, will be 
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exempt. All other conduct, not specifically prohibited by the statutes, rules, 
regulations, what have you, is in play. 

It is therefore a, (sic) is a logical result. And its one in which both, (sic) its 
one in which that has been addressed by the Supreme Court previously, and 
its that reason, its one of those reasons why the Supreme Court said, hey, 
that doesn't make any sense. It wasn't simply to make a broad exempt.ion. 
The, (sic) the Supreme Court (mumbled), and the other, (sic) and the other 
read on that doesn't make any sense. 

So there are some. alternatives. And we do understand the committees 
needing in interest· in -regulating or limiting. And we understand the 
attorney general's interest in regulating or eliminating the scope or class of 
individuals who could be suhject to the exemption. We understand that. We 
appreciate it. 

We believe we have prepared a drafted language that we think incorporates a 
substantial portion of the present bill. And, (sic) and reformulates it. t.o some 
degree, using much of the same language which addresses our concern. And, 
(sic) and what it does is it, (sic) is it sets forth that there will be a very 
limited, (sic) very limited group of class of, (sic) of businesses that will be 
exempt under the, (sic) under the Consumer Protection Act. 

If the committee would, (sic) would find it helpful, I'd be prepared to pass this 
out. You'll notice that this language that we have prepared is substantially 
similar to the definition of regulated person. And also incorporates the, (sic) 
the attorney general's seated intention to narrow the scope of the individuals 
who could he subject to it. 

Basically, trade or commerce by any person subject to laws or regulations 
that regulate unfair or deceptive acts or practices, and who is regularly 
examined for compliance, with such laws, regulations, standards, or other 
action by a federal or state regulatory authority, or is subject to sanctions or 
remedial action by such authority for failure to comply. 

That substantially narrows the scope of the, (sic) of the individuals or entities 
that could take advantage of the exemption under, (sic) under the Consumer 
Protection Act. 

And, (sic) so we would urge the committee to consider this language. And I 
will conclude my remarks. Except I would like to mention that the one 
example offered by Mister Rienzo with respect to the credit card purchase. 
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I do think its important to note that, (sic) that the credit card issuer would in 
fact be subject to New Hampshire's current statute, which is called the New 
Hampshire Unfair Debt Collection Practices Act. That statute does not have 
an exemption for heavily regulated industries of any kind. And so there 
would be, in fact, and currently is in fact, an avenue of redress for t.hat 
individual as well. 

So that's, (sic) that's my remarks. 

Senator Russell E. Prescott, D. 19: Senator. 

Senator Robert B. Flanders. D. 7: I'm concerned because you never once 
mentioned Consumer Protection in your whole presentation. 

You, let me finish. You said you're gonna take care of the bad insurance 
company and the bad banle And you're gonna take their license away from 
them. And, (sic) but you never, (sic) then your only testimony on the 
consumer was if they get (hosed) by an insurance company or a bank, they 
can go out and hire an attorney and try to get their money back. 

What the consumer people are trying to do is help them get their money back. 
You're taking that away. And this is a consumer protection bill, not a 
protection On the insurance company. 

Now, having retired from an insurance company, I know that if you call the 
Insurance Department with a workers compensation problem, they say call 
the Labor Department and hang up. You call workers compensation Labor 
Board and they go to the insurance company. 

I don't think that there is any way that they attorney general want (sic) is 
thinking this bill that they're gonna take insurance company's licenses away. 

All the testimony I heard was, that if you've got a person out there selling 
insurance and somebody has been taken for X number of dollars, they want 
the authority to step in and help that person get their money back. 

All you talked about was the bad insurance company taking their license 
away. 

Greg Moffett: Well, I, (sic) I believe that the, (sic) that the testimony 
from, (sic) from Mister Rienzo was, (sic) was related to the ability to having a 
private (mumbled) of action. Or the ability for the consumer to collect. That 
seemed to be primarily his motivation, was his statement that at the end of 
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the day, there would be an ability for a, (sic) for a consumer to collect. And 
I'm assuming that he meant collect money damages. 

Senator Robert B. Flanders. D. 7: That's right. 

Greg Moffett: And what I'm telling you is that the current, (sicl t.he 
current statue under RSA 417 provides, it has that. 

And so there's a problem with a competing, (sic) what we're talking about is 
two competing areas that provide the same right of recovering (in essence). 
417 provides on the one hand for a consumer who is, (sic) who is aggrieved, 
where there's an adjudicated violation of 417 to flie that action in superior 
court and get that right of recovery. 

Now together, recovery under the Consumer Protection Act, that same person 
needs to do the same thing. He needs to go and file a law suit under the 
Consumer Protection Act. Attorney generals not gonna recover the money for 
the individual. The individual needs to flie a law suit on his own behalf. 
under RSA 3358-A: 10 to get a recovel·Y. 

I think that's what we're talking about. 

Senator Russell E. Prescott. D. 19: Thank you very much. 

Greg Moffett: Thank you. 

Jim Bianco: Mister Chairman, I decided not to speak. Thank you. 

Senator Russell E. Prescott. D. 19: Thank you. Anybody else decided 
the same? Oh I'm sorry. Jim (Hatem)? You all set? Matt Quandt is not 
here, wishes to be noted in favor of the bill. Joe Haas, you wish to speak? 

Joe Haas: (Please see attachment #3) Just for two minutes maybe. Good 
afternoon, Mister Chairman, and one member of the committee. 

Senator Russell E. Prescott, D. 19: Go ahead, Joe. 

Joe Haas: Okay. What I would like to say right off after hearing the last 
speaker say the insurance companies do provide hearings. I had a case once 
against the Citizens bank. And the banking commissioners filed a complaint 
with (mumbled) office. 
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And I never got a hearing because they don't have that policy which I think 
maybe this committee could look into for equal, (sic) equal rights. The people 
(muffled) as well as the insurance company. 

And that being said, I will center in on lines number, (sic) line number 26 
where it says that, well actually 25 and 26 that'll start it off. If the court 
finds that the plaintiffs actions were frivolous, the comt shall give reaSDns 
thereof in writing, and may assess reasDnable attorneys fees and costs. 

And I'd like to put the emphasis on the word assess, because I went through 
this first hand myself. I was assessed in a court case once, $40,000. 

And I'll give you the write up on that. My summary, I'll just leave it with the 
clerk. I did email all of you tOD, by the way, so you can get it off the internet. 

And the whole point is, I never got. my jury trial. Anything that invDlves over 
$1500, you're entitled to by Article 20 Df the New Hampshire cDnstitution. 
And I know that there's an RSA 21 section 2 on the common usage in words. 

Vifhat's going on, I signed up as a co-founder of both ... And from my 
experience, the courts are assessing that they're affirming the word assess as 
a tax, because they use a form, its called taxation of costs. And technically a 
tax is not a debt. If you look in Black's law dictionary. 

Senator Russell E. Prescott. D. 19: Is this pertaining the bill'! 

Joe Haas: Yes, its online 26. 

Senator Russell E. Prescott. D. 19: Okay. Could you describe line 26. 

Joe Haas: Line 26 says that if some body's filed a complaim in court, they 
will be assessed reasonable attorney fees. 

Now my point is, if the judge is going to assess over. $1500, the person has a 
right to a trial by jury. And we're not getting it in this state. 

And I filed a complaint with Beverly Hollingworth, when she was a Senate 
President, I've alerted yOill' Senate President. And t.hat money bill started in 
the House. 

I've sued the state in this general court. And I'm very upset that I'm not 
getting any justice. And I think that this bill ought to be put on hold until 
you investigate these assessments that are done by these courts, which these 
judges ought to be impeached. 
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Senator Russell E. Prescott. D. 19: Thank you very much. 

Joe Haas: Thank you. 

Senator Robert B. Flanders. D. 7: 
amendment, if I may. 

I'd like to hear the other side of this 

Senator Russell E. Prescott. D. 19: There will be an opportunity to 
those who can speak a second time. However, we have one that wants to 
speak for the first time. George Roussos. 

George Roussos: A late sign-up. 

Senator Robert B. Flanders. D. 7: Yes. 

George Roussos: Thank you, Mister Chairman and members of the 
committee. My name is (tape change) ... business in New Hampshire. 

And the New Hampshire Association of Domestic Insurance Companies, 
which is mostly comprised of property (casualty) companies organized under 
the laws of New Hampshire's National (unclear), Peerless, Concord Group, 
companies like that. And also for today, Harvard Pilgrim, which is an HMO 
in Massachusetts that also writes business in New Hampshire. 

We support they amendment that was introduced by Mister Moffett just n 
few moments ago. It, to us, strikes a balance between a very broad, (sic) 
broad exemption in the current law, and, (sic) and, (sic) and, (sic) and the 
elimination of the exemption under the bill as its before you today, by 
striking a middle ground. 

The definition, today, is just one sentence long. Exempt transactions is 
trader (commerce) otherwise permitted under the laws as administered by a 
regulatory board or officer acting under the statutory authority of the state. 
That, (sicl that is, we all seem to agree, is broad. 

I think there's also general agreement that the bill befol'e you today 
effectively eliminates the exemption. If you disagree with that, let me 
explain, because I think a lot of people don't understand that. And I think 
that the, (sic) this summer at the study committee, we were reassured that. 
banks and insurance companies were not intended to be affected by the work 
of the study committee. 
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And I think that if you talk to folks who've passed this bill, many of thom 
would say that they thinIe that banks and insurance and utilities are exempt 
under the hill before you. And I think that as Representative Spiess said, 
who's the prime sponsor of the bill, or one of them, he would understand and 
welcome a softening or clarification of the, (sic) of the exemption so tha t it 
includes banks and insurance companies and utilities. I believe that that's 
what Representative Spiess said. And we agree with him. 

So I think there's a lot of confusion as to what this bill does. And let me take 
a second to look at it as, (sic) as we read it. The bill defines regulated person 
and that would include, lets assume that would include insurance companies, 
which, (sic) which it does. It does. 

But then, if we stop right there, everything will be fine. And that's one way 
to handle it. But if you, (sic) if you look below, at section three, Consumer 
Protection, roman numeral one. Okay? 

Senator Robert B. Flanders. D. 7: What line? 

George Roussos: It says, roman numeral one, any act or practice in the 
conduct of trade or commerce by a regulated person that is specifically, do 
you see that sentence? 

That's the exemption. And that act or practice describes nothing in the real 
world effectively speaking. Because as Mister Moffett said, if the act of 
practice is permitted, under lets say the insUl'ance laws, then its not gonna he 
a violation of the Consumer Protection Act. 

So the exemption that is supposedly given is a fictional exemption. I don't 
think it was intended that way, but it doesn't apply to anything. What we're 
talking about is conduct that would violate the Consumer Protection Act. 
And if it, I mean, the insurance statutes in this case. And if it violates the 
insurance statutes, then this exemption doesn't exist. 

So that how we read it. Whether it was intended or not I'm not sure. 

Senator Russell E. Prescott. D. 19: Let me, (sic) let me say this. Line 
eight, regulated person. Are they exempt? 

George Roussos: Subject to what we just looked, (sic) looked at. They're 
not, (sic) they're not completely exempt. The exemption is modified by what 
we've just discussed. 
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Senator Russell E. Prescott, D. 19: 
regulated person. 

And insurance companies are a 

George Roussos: Correct. No question about it. No question. 

Senator Russell E. Prescott, D. 19: Now, when you go to line seventeen, 
those that are not exempt, again, under this paragraph, shall be subject to 
358-A. 

George Roussos: That's right. Let me ... 

Senator Russell E. Prescott, D. 19::, So am I missing something? 

George Roussos: Yes. 

Senator Robert B. Flanders, D. 7: I'm missing the same thing ... 

George Roussos: And I haven't explained it well. Let me try ... 

Senator Robert B. Flanders. D. 7: 
study committee. 

George Roussos: Yes. 

Senator Robert B. Flanders, D. 7: 
Saturdays in here. 

If I may for a minute. I was on the 

And spent a lot of hot Sundays and 

George Roussos: I know you did. I know you did. 

Senator Robert B. Flanders, D. 7: And exactly what we wanted is 
exactly what's here. We wanted banking, insurance, utility companies. We 
wanted them all exempt from it. 

George Roussos: We all agree. Except, (sic) except for this language. So, 
it sounds like we're gonna get there. And.I was real happy to hear, (sic) I'm 
very happy to hear this. And to hear what Representative Spiess said, and 
others have said it as well. 

Senator Russell E. Prescott. D. 19: Do you agree that those that are not 
exempt should be subject to RSA 358-A? 

George Roussos: Yes I do. 

Senator Russell E. Prescott. D. 19: That's what it says? 
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George Roussos: Yes, Let, (sic) let me, I won't belabor it, hut look at that 
roman one, the first line again, okay, Stay with me for, (sic) f01' just a second, 

Any act or practice by a regulated person, Okay? That's who we're talking 
about, A person who's exempt, okay'! That is specifically permitted", 

Senator Russell E. Prescott, D. 19: I don't see where you're reading, 

Senator Robert B. Flanders. D. 7: Right here, fifteen", 

Senator Russell Eo. Prescott, .,D. 19: 
companies aren't subject to this", 

Well this is where msurance 

Senator Robert B. Flanders, D. 7: That's right, 

Senator Russell E. Prescott, D. 19: Sir. Because they are exempt. 

George Roussos: 
gonna be all set. 

If we agree on that, then, (sic) then ya know, we're 

Senator Robert B, Flanders, D. 7: That's the testimony we've heard 
from the people in the attorney general's office. 

George Roussos: Well, there is a difference, And you can hear from the 
assistant attorney general. But I think in fairness, let him say it, but I do 
think there is a difference of view between us as to how broad it should be, 

Senator Russell E. Prescott, D. 19: And that is good that you b,'ought it 
to this committee so this is on permanent record, and for your return to ... so 
you can find the intent of this committee, that they are exempt, 

George Roussos: And I very much appreciate that, And that being tbe 
case, there's no need to go any further. 

Senator Russell E. Prescott, D. 19: Thank you very much, 

George Roussos: Thank you. 

Senator Robert B. Flanders. D. 7: (mumbled) 

Senator Russel! E. Prescott, D. 19: Someone wish to speak for a second 
time to clarifY anything that the committee has overlooked? 
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David Rienzo: 
my submission. 

I will refer to visual aids. They're at the back of my, (sic) 

The way the current law is, (sic) is dealt with, you start with a, (sic) with an 
allegation at the top of the flow chart. That some, (sic) someone has 
committed an unfair and deceptive act. 

Currently the decision is immediately followed with a question. Is the act 
part of a regulated industry? 

Senator Russell E. Prescott. D, 19: 
industry? 

Now are insurance a regula ted 

David Rienzo: I think that would, (sic) I think that's been adjudicated, 
and determined that they are. 

Senator Russell E. Prescott. D. 19: Very good. 

David Rienzo: If the answer is yes, you go down to the stop sign. We are 
exempt, we are our of court. If the answer ... 

Senator Robert B. Flanders. D. 7: That's insurance companies, banking, 
attorney, medical, utilities? 

David Rienzo: Utilities (mumbled) fit it now, yeah. 

If the answer is no, then we go through the court process. 

Senator Robert B. Flanders. D. 7: 
banking, insurance companies. 

Let me re·phrase that. Utilities, 

David Rienzo: The next page is what would happen under, (sic) under the 
current bill. Or the bill that's in front of the committee. 

The first question, again, did we have the allegation? Then the first dBcision 
is, do we have a regulated person? If the answer is yes, then we know who 
they are, because we just had them numerated. Most of them. 

If the answer is, (sic) then we have another question we have to ask. Is the 
act that's being proclaimed of allowed somewhere by a (stat), (sic) by one of 
their regulations? 
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Now, let me try to point out why this is not illogicaL I'll use the credit card 
example, they're not my credit cards for bank, but it's the credit card 
example. 

We all get these solicitations in the mail for a credit card with a 1. 7% finance 
rate APR. Well, we all know that's a (teaser) rate. But still we may sign up 
for one. And we all, (sic) most of us who've done this before know that 
eventually that 1. 7 rate is gonna go up to 13 or 14 or whatever the credit card 
company wants it to be. 

And we get complaints in the office where someone would sign up for one of 
these low·rate cards; and then' six months later, oh my gosh, my APRs gone 
up to 13%. Well, then they think, (sic) they feel t.hat's an unfair act. They 
were deceived. And remember what 358·A prohibits, unfair and deceptive, 
(sic) unfair or deceptive acts of a practices. So immediately they, (sic) they 
may real, (sic) reasonably believe that they have a cause of action under 358-
A. 

Well, then we look at the banking end. And the officer in control of the 
currency rate issue ... And we find out that under federal regulatory 
(mumbled), with proper notice, a credit card company can increase your, (sic) 
your interest rate. 

So we say, well, ya know, you need to go back and look at all those little flyers 
that got stuck in your bill, (sic) billing statement. One of those probably said, 
next month, your billing, (sic) your APR goes up to 13%. If that's the case, 
they, even though they had an arguable case that they were deceived, that is 
an act that is allowed by law or regulation. Therefore, that act, (sic) that act 
is exempt. That credit card company gets to do that. 

So that question has to be answered next. If we look at the ranks of the laws, 
we find that there is no permissive statute 01' regulation allowing that kind of 
activity to go one. Then we go into the question, was it an unfair or deceptive 
act of practice? 358 now applies. 

So that's the, (sic) that's the exemption that we're talking about. And that's 
why it is not illogical to say that an act or practice otherwise permitted, 
would be exempt. It would be illogical otherwise. Why else would be 
ridiculous for and, (sic) and wasteful of judicial resources and our resources if 
a, (sic) if an act that was otherwise permitted, could still be under 358-A, So 
it is, (sic) it is entirely, totally, in my mind, logical, but maybe 1... 

So then we go into the whole arrangement that we have before, except when 
we get down to the remedy phase. And that is, (sic) that's where the 
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exemption comes in. The regulator is now exempt from the (trouble) 
damages. meaning that they can't get, (sic) if I feel I was deceived out of $300 
they can't get $900 for mc ... 

The next question that I'd like, (sic) does that clarify this? 

The second issue I'd like to take, (sic) I'd like to point out, attorney Moffett 
did correctly say that a consumer may sue the insurance company that the ... 
Attorney Moffett also did correctly point out that the consumer can make, 
(sic) can sue that insurance company after an adjudication and a decision by 
the insurance commissioner. That's when the right to sue under 417 came in. 
After the insurance commissioner ... 

We're saying that the right under 358-A should, (sic) should be separate from 
that issue. Not be reliant upon a, (sic) upon an adjudicated process in an 
administrative agency. 

And the third thing that I'd like to point out is, yes, I did in fact think about 
RSA 358-C when I was looking at my credit card, (sic) the credit card 
(mumbled). 

358-C allows for damages of $200 per violation. That's not gonna get my 
credit card company's attention. 358·C also invokes 358-A. Under 358·A the 
attorney general's office can look for $10,000 per violation. Now the, (sic) now 
those 23 calls in that one, (sic) in that one day, that one consumer might get 
my bank's attention. 

So its important that we retain jurisdiction under 358-A. And not be limited 
solely to 358·C's $200 limit. Any questions that I can answer? 

Senator Russell E. Prescott. D. 19: 
for your testimony. 

David Rienzo: Thank you. 

Senator Russell Eo Prescott. D. 19: 
second time? 

Seeing·none, thank you very much 

Anybody else wish to speak for a 

Steve Judge: I just wanted to read into the record and give to you a letter 
from Mark Thompson to yourself and the members of the committee. 

Senator Russell E. Prescott. D, 19: Very good. Thank you. 

Steve Judge: (Please see attachment #4) 
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Senator Robert B. Flanders, D. 7: Mister Thompson, how arc you? 

Mark Thompson: Fine. 

Senator Russell E, Prescott, D. 19: 
committee. 

Thank you for coming to our 

Mark Thompson: Thank you, Mister Chairman. 

Senator Russell E. Prescott, D. 19: Anybody else wish to speak on 
behalf of this bill'! Seeing none, we'll close the, yes? 

Don Fonstien: Mister Chairman ... 

Senator Russell E. Prescott, D. 19: Please come forward for the record, 

Don Fonstien: Thank you very much. For the record, my name is Don 
Fonstien. I appear today on behalf of Granite State Electric, Northern 
Utilities, Natural Gas, (mumbled), Progressive Insurance. 

And I'm very pleased to hear that the intent of the committee is an exemption 
for the banking, insurance, and utility companies. Basically all I do is work 
with those types of companies, and the relationships with consumers. 

I can tell you the bill does not do what you think it does. The Moffett 
amendment does, and for'that reason I would ask you to adopt the Moffett 
amendment. 

With that, I hope everybody ... Thank you. 

Senator Russell E. Prescott, D. 19: Thank you. 

Senator Robert B. Flanders, D. 7: You never explained to me why it 
doesn't do it. It says in the bill, (sic) it says in the bill that they're exempt. I 
was on the study committee. 

Don Fonstien: Right. 

Senator Robert B. Flanders. D. 7: V'le want them exempt. The bill says 
they're exempt. I, (sic) I don't know where, (sic) I don't know where you're 
coming from. Regulated persons. Banking, insurance, and utilities 
companies. Where's, (sic) I don't know where, (sic) I don't know where the 
problem is. I haven't seen it yet. 
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Don Fonstien: I, (sic) I'm happy tD take as much time as necessary tD go 
over that with you, Senator Flanders, but, you want me to do it now? Or it 
might be more efficient to do it later, 

Senator Robert B, Flanders. D. 7: 
last day. 

Don Fonstien: Okay. 

We don't have a later. This is our 

Senator Robert B. Flanders. D. 7: This is it. 

Senator Russell E. Prescott. D. 19: Thank you for your testimDny. 
Anybody else wish to speak on behalf of this bill? The amendment ... 

(Mumble from audience.) 

Senator Russell E. Prescott. D. 19: I'm gonna close the hearing on 
House Bill 1429. Thank you all for attending. 

Senator Prescott closed the public hearing on House Bill 1429 at 3:00 PM. 

Respectfully submitted, 

Jessica 1. Cilley 
Senate Secretary 
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Sen. D'AIlesandro, Disl. 20 
April 17, 2002 
2002-:35728 
05110 

Amendment to HB 1429 

Am end the title of the bill by replacing it with the following: 

2 

:, 
4 
5 

AN ACT relative to the scope of the consumer protection act and establishtng a d..irector of 
administration in the office of the atturney general. 

G Amend the bili by repulcing all alier section :J with thdollowing: 

7 

8 4 Department of Justice; Law Office Administrator. RSA 21-111:3, VI is repealed and reenacted 

9 CO read as follows: 

10 VI. The attorney general may appoint, subject to confirmation by the governor and council, 

I} an unclassified director of administration for the office of attorney generaL within the limits of the 

12 appropriation made for the appointment, who shall serve for a 5-ycar term, The director of 

I:J administration may be removed only as provided by RSA 4: 1. 

14 5 Unclassified Officers; Position Added. Amend RSA 94:1-a, [(b) by inserting in Grade GG the 

I fi following new position: 

16 

17 

18 

Grade 

GG 

19 6 Effective Dar.e. 

Agency Position 

Department of justice director of administration 

:;0 I. Sections l-,~ of this act shall take effect 60 days after its passage. 

21 II. The remainder of this act shall take effect July 1, 2002. 
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Amendment to HB 1429 
- Page 2-

AMENDED ANALYSIS 

ThiB- bill cxempt~ certain regulated person,> from the consumer protection act. 

The bill also chunges the position of law office administrator in the department of justice to the 
unclassified position of direct.or of administration. 

• 



Memorandum 

To: Representative John Hunt, Chair, House Commerce Committee 

From: David Rienzo, Assistant Attorney General ~ 

Date: February 13, 2002 

Re: Proposed amendmenlto HB 1413: 

Amend proposed RSA 358-A:3,l(a)( I) to rcad: 
I. The conduct complained of must have been committed in the course of trade or 
dlmmerce which may only be engaged in subject to a license issued by a state 

/regulatory board or office is l'eq"IFed to conduct a specific ac-fi.v.ity: 

through. 

J~7 1// 
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Remarks before the Senate Executive Departments and Administration Committee 
regarding HB1429, An Act Relative to the Scope of the Consumer Protection Act. 

April 17, 2002 

David Rienzo, Assistant Attorney General 

Good afternoon, Mr. Chainnan, and members of the Committee. I am David Rienzo, 
and I am an assistant attorney general in the Consumer Protection and Antitrust Bureau, 
and [am here to explain why the Bureau supports adoption of HB1429 as amended by 
the House of Representatives. 

The main purpose of this bill is to settle a longstanding confusion relative to the scope 
of NH RSA 358-A:3, the "exempt transactions" clause of the Consumer Protection Act 
("the Act"), RSA 358-A. The Exempt Transactions clause has been the subject of three 
contradictory rulings by the New Hampshire Supreme Court. In 1987, in Rousseau v. 
Eshelman 129 N.H. 306 (1987), the Court held this provision exempted all "regulated 
industries." Then, in 1992, in Gilmore v. Bradgate Associates, 135 NH 234 (1992) the 
Court held that the exemption only covered "transactions otherwise permitted" by 
another statute or rule. Then in 2000, in Averill v. Cox, 145 N.H. 328 (2000) the Court 
again reversed itself and restated its previous interpretation that the exemption removes 
any industry which is subject to regulation from the jUrisdiction of the Act. 

How this clause is interpreted has a significant effect on the ability of the Consumer 
Protection Bureau to enforce the law, even as to non-exempt entities. The current 
interpretation actually increases the chances that the Bureau will be forced into litigation, 
if only to detennine whether a business which is under scrutiny is exempt from the 
statute. Normally. we hope that a business which believes it is in some legal jeopardy will 
usually modify its behavior after engaging in discussion with this Bureau. It has been the 
Bureau's experience that this method of "constructive engagement," if you will, is an 
efficient and effective means of reducing the likelihood that consumers in New 
Hampshire will be the victims of unfair or deceptive acts or practices. 

On the other hand, if the business questions the applicability of the Act, it may ignore 
the efforts of the Bureau. In that event, the Bureau will routinely issue a subpoena for 
records, documents, and testimony. The business may choose to seek to quash the 
subpoena, and we will be in coun before any discussion about business practices has 
taken place. This is uneconomical of time and other scarce resources, .and turns what 
would normally be an uncomplicated process into a full court proceeding. The current 
statute does not define a regulated industry, and instruction from the Supreme Court is 
vague at best. This results in uncertainty about the applicability of the Act, and provides 
a business an incentive to claim that it is exempt 

It should be noted that the Consumer Protectin Act is often the only legal means 
available to a consumer who has been injured by the unfair or deceptive acts of a business 
to receive restitution. A blanket exemption for entire industries can effectively lock the 



consumer out of court, and ensure that the industry operated without any form of 
accountability to consumers. While the industry may be accountable to its regulatory 
agency, it is the consumer who suffers the ultimate harm. 

Some regulated entities believe that they are already subject to regulations which 
adequately protect consumerS from injury due to fraud or unfair or deceptive acts. Sadly, 
the experience of the Bureau shows that often this is not tme. Most regulatory bodies 
have the power to discipline their licensees for unfair or deceptive acts, but lack the 
authority to force the licensee to reimburse a consumer for his or her losses resulting 
from those acts. In such cases, the current blanket exemption from RSA 358-A leaves 
the injured consumer with no possible means of regaining lost money, and the reduced 
accountability may result in a reduced incentive for the business to avoid such practices 
in the future. 

Under HB 1429, the blanket exemption for regulated entities is changed so that the 
application of the Consumer Protection Act will then be based upon the action 
complalDed of. If the complained-uf action is specifically permitied by law or regulation. 
it will be exempt from the Act. If the complained-of action is not expressly permitted, 
then liability under the Act may be found. At that point, the analysis will be one of 
whether the plaintiff has shown that the defendant has in fact violated RSA 358-A. If so, 
at the penalty phase of the hearing, the defendant will be able to claim regulated entity 
status, and thereby exempt itself from the possibility of being ordered to pay treble 
damages, although actual damages and attorney fees and costs may still be assessed. 

This is desirable for several reasons. Among those are: 

• 

• 

• 

The elimination of the claim of exemption at the outset of action by the 
Bureau; 
Preservation of the consumer's right to sue in case of fraud, deception, or 
unfair acts committed by a regulated entity; 
The amendment would encourage regulatory agencies to draft regulations 
which directly address unfair or deceptive acts or practices by their licensees 
Regulated industries would no longer need to fear liability for treble damages 
as well as sanctions by their regulating body. 

HBJ429 accomplishes these goals by the following means: 
• Regulated industries are defined; 
• Regulated industries remain subject to the terms of the Consumer Protection 

Act; 
• 

• 

Consumers are insured that their right of action against a violation of the Act 
by a regulated industry will be preserved; 
The Consumer Protection and Antitrust Bureau retains the authority to 
prosecute regulated industries for violations of the Act. 



• 
Therefore, the Consumer Protection and Antitrust Bureau strongly suppons adoption 

of this bill as amended and passed by the New Hampshire House of Representatives. [ 
will be happy to answer any questions you may have. 

., 
'j 
.' 
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Current Law 
Allegations that acts of the Defendant 

are Unfair or Decepti ve 

Is the ACTOR 
part of a regulated 

industry? 

Court Hearing 
on the merits 

Unfair or 
Deceptive? 

Judgment for Plaintiff 
GO ON TO DETERMINE 

REMEDY 

Willful or 
Knowing? 

Judgment for 
Defendant 

Defendant eligible for 
multiple damages, plus fees 
and costs 

Defendant eligible for actual 
damages ornly, plus fees 
and costs 



Proposed 
Amendment to 
current Law 

Allegations that acts of the Defendant are 
Unfair or Deceptive 

Regulated 
person? 

Is the act complained 
of allowed by law, 

rule, or statute? 

Judgment for Plaintiff 
GO ON TO DETERMINE 

REMEDY 

Regulated person 
as defined? 

Coun Hearing on 
the merits 

Unfair or 
Deceptive? 

Defendant eligible for actual 
damages only, plus fees and 
costs Willful or 

Knowing? 

Judgment for 
Defendant 

Defendant eligible for multiple 
damages. plus fees and costs 

Defendant eligible for actual 
damages on1y, plus fees and 
costs 



Draft Amendment to House Bill 1429 

Amend the Bill by replacing all after section I with the following: 

2 Consumer protection; exempt transactions; regulated persons. RSA 358-A:3,I is 

repealed and re-enacted to read as follows: 

L Trade or commerce by any person who is subject to laws, regulations, standards, 

orders or other action of a federal or state regulatory authority that regulates unfair or deceptive 

acts or practices in the conduct of such trade or commerce, and who is regularly examined for 

compliance with such laws, regulations, standards orders or other action by a federal or state 

regulatory authority or is subject to sanctions or remedial action by such authority for failure to 

comply with such laws, regulations, standards, orders or other action, such as banking, insurance, 

or a utility company. 

3 Effective Date: This act shall take effect 60 days after its passage. 

AJ'vlENDED ANALYSIS 

This Bill: 

I. Prohibits pricing practices that impede competition under the consumer protection act. 

II. Narrows the "regulatory exemption" under current law to apply only to certain strictly 

regulated persons who are already subject to comparable supervision under other laws. 



~(~~;~~. 
Mark C. . omps n 
Director of A . istration 

From 

State of New Hampshire 
Interdepartmental Communications 

Date April 17, 2002 

At (Office) Administration 
Department of Justice 

Subject Unclassified Position 

To Senator Russell Prescott and Members of the Committee 

Pursuant to your reguest, I understand that the creation of an unclassified Director of Administration 
position will eliminate my current classified position # 10327. 

I have spent 32 years in service to the State of New Hampshire and understand the risks 
involved. 



Comments of W_ John Funk. counsel to the New Hampshire Bankers Association 

I understand that the sponsors of this bill seek to make certain that consumers 
have remedies available against businesses that are regulated by state or federal 
regulatory agencies for unfair or deceptive practices if such remedies are not 
available under other statutory or regulatory schemes. In concept, I think this is a 
worthy objective_ The problem is how to express this intent in a manner that 
does not cast a wider net than is necessary to solve the problem. 

I am counsel to the New Hampshire Bankers Association which represents state 
and federally chartered banks in this State. As you are aware, banking is heavily 
regulated by federal and state regulatory agencies - probably more so than any 
other type of business with respect to consumer issues. 
• There is an alphabet soup of federal laws and regulations that cover 

consumer loans, leases, mortgages, deposits and so on. 
• There are additional consumer banking laws and regulations at the state 

level. 
= These Jaws provide a variety of remedies for consumeiS. 
• Banks are regularly examined for their compliance with these laws and 

regulations by federal and state regulatory agencies with broad regulatory 
authorities. -

I state these facts as background because I am concerned that the language of 
the bill is too vague to exempt banks from its provisions. 
e It will have the effect of subjecting banks to another regulatory authority in the 

form of the Attorney General in addition the state and federal banking 
agencies. 

• It will also expose banks to new consumer claims under state law when other 
adequate remedies exist. 

I am troubled by the proposed amendments to RSA 358-A:1 in Paragraph 2 of the 
bill . 
• Paragraph 2 states that "conduct" in trade or commerce that is "expressly" 

permitted under any laws, rules, standards or regulations as promulgated or 
adopted by any regulatory board or officer acting under statutory authority of 
this state or of the United Slales. 

• I am unclear as to the scope of what is intended by this language, 

While banks are heavily regulated with respect to many of their business lines, it 
is uncommon for regulatory schemes to expressly permit specific conduct. 
• Rather, they speak in general tenms and allow the practice of banking to 

evolve. For example, our state law says that banks can engage in any type of 
secured or unsecured lending to consumers, but it doesn't say specifically 
how the bank can engage in that business. Is this "conduct" that is 
"expressly" penmitted? 



• Far more frequent than permissive laws or regulations are restrictions or 
limitations on activities. Thus, a law may say a bank can engage in variable 
rate lending, but restricts the activity by requiring disclosures and prohibiting 
certain conduct. Will activities that are not prohibited by deemed "expressly" 
permitted? 

The effect of this confusion will be that consumers Will be encouraged to bring 
suits against banks under the consumer protection act, even though other 
remedies exist under federal or state regulatory schemes, to increase leverage. 
The burden of proof will be on banks to show that there is some specific law or 
rule that expressly permits them to engage in the exact activity - a burden that 
will be impossible in many instances, even though the general conduct is 
permitted and regulated by a bank regulator. In my opinion, very little "conduct" 
will be found to be exempt. 

Of equal concern is the second exemption found in Paragraph 3 of the bill. 
Assuming that a bank is not found to be exempt under Paragraph 2, then it may 
be exempt from the double or treble damages provisions of the consumer 
protection act if it satisfies four tests. Leaving alone for a moment that a federally 
chartered bank or out-of-state bank could never satisfy the tests (I.e., it refers to 
New Hampshire boards or officers only), I submit that it will be virtually 
impossible for a bank to qualify. 
• The first test requires that a state regulatory board issue a license to the bank 

to conduct the specific activity. In this state, banks get a charter and a 
certificate of authority to engage in a banking business, not a specific activity. 
Thus, a question exists whether this test is met. 

a Assuming that the charter and certificate are the equivalent of a license, the 
second test should not be a problem 

a Nor should the third test be a problem because the state banking department 
has all of the listed powers. . 

a The fourth test requires a showing that there is a remedy under another 
regulatory scheme which affords consumers with protections that are 
equivalent or superior to the consumer protection act The remedies under 
the federal regulations such as trust in lending (Z) or equal opportunity (8) are 
very specific, but they are different from the consumer protection act. How to 
prove they are equivalent or superior is difficult and one could argue that if 
they don't contain double or treble damages, they fail to meet the test. 

Thus, it is likely that a bank will fail to satiSfy the first and the fourth tests and will 
be subject to the full remedies of the consumer protection act. 

Finally, the language of the bill is incomplete or inaccurate which will only add to 
the confusion (Le., activity, licensing, standards and codes). 

We. ask that you expressly exempt banks or take steps to clarify the language to 
prevent it from being applicable to them. 
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HB 1429 
Rep. Fraser 

This legislation comes before the House as a result of a study committee that 
}It,.;--~any times over the past summer. The basic purpose of this legislation 

is to clarify issues pertaining to consumer protection. The committee has 
recommended an increase in manpower at the Attorney General's Office in 
order to investigate and prosecute fraud. This issue was addressed in a 
companion bill (HE 1438). The committee's second recommendation is better 
coordination and communication between departments. Thirdly, it addressed 
in the bill the extent to which highly regulated industries such as a public 
utility company, banking or insurance should be subject to the consumer 
protection law. This bill, as amended, adds a new violation of the Consumer 
Protection Act for pricing practices that impede competition. It also narrows 
the scope of the Act's exemption for regulated trade or commerce from the 
Act. The amended bill will exempt only activities by regulated businesses or 
professions that are expressly permitted by governing laws, regulations or 
standards. The department of justice may enforce an activity that is not 
exempt and violates the Act. An injured individual in a private right of action 
may also recover actual damages. Further, the defendant may recover 
reasonable attorney's fees and costs if the court should determine that the 
lawsuit was frivolously brought. 
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MEMORANDUM 

TO: Honorable C. Jeanne Shaheen, Governor 

FROM: 

DATE: 

RE: 

Honorable Gene Chandler, Speaker ofthe Honse 
Honorable Arthur P. Klemm, Jr., President of the Senate 
Honorable Karen O. Wadsworth, House Clerk 
Honorable Gloria M. Randlett, Senate Clerk 
Mi,.hu",1 vo .. L- <;';to!:tt&lo T JhI'"Q RO:Qn 
~.----- ..... ... "'" .. ., .......... - .......................... ..... 

Rep. Marshall E. Quandt, Chair 

November 15, 2001 

Final Report on Chapter 12:1, Laws of2001 
WiiiiJd, establishing a committee to study the consumer protection effort in 
New Hampshire. 

Pursuant to Chapter 0012:1, Laws of2001, enclosed please find the report of the 
committee charged with studying the consumer protection effort in New Hampshire. 

Please feel free to contact me with any questions or comments. 

MEQ/jal 
Cc: Study Committee Members 

Pam Smarting, Committee Researcher 
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Overview 

CONSUMER PROTECTION IN NEW HAMPSHIRE 
(lIB l()9, Chapter 12:1, Laws o(001) 

STUDY COMMITTEE FINAL REPORT 

November 15, 2001 

There is mounting evidence that conswner fraud and abuse are increasing. There have been an 
increasing number of bills filed each year in the Legislature to address various aspects ofthis 
problem. Testimony from the Attorney Generals office, and various state agencies and regulators 
confirm a rising tide of complaints and problems. New technologies are creating new avenues for 
abuse. The problems are increasing complex and difficult to uncover. There are indications that 
the existing Consumer Protection Statute (RSA 358A) may be inadequate to deal with these 
concerns, and has been weakened by recent court decisions. 

History of RSA 358-A. the New Hampshire Consumer Protection Act 

The New Hampshire Consumer Protection Act was adopted in the 1970 legislative session. 
Earlier attempts to adopt a Consumer Protection Act in New Hampshire had failed in 1967 and 
1969. All three bills On this subject were very similar in scope and content. They were based on 
model legislation that was developed by the Committee of State Officials on Suggested state 
Legislation and published by the Council ofSta!e Governments (CSG). In 1967, two states, 
Hawaii and Washington had adopted similar versions of the model act. By 1969, it had been 
adopted by nine additional states (Arizona, Kansas, Maryland, Massachusetts, Missouri, New 
Mexico, Rhode Island, Texas and Vermont). 

The Statute has been interpreted to contain a broad exemption for "regulated" industries. At the 
time this statute was adopted in New Hampshire, 42 of the 81 professions currently regulated by 
a board or agency of the state were regulated. Since 1970, 39 new professions have been added to 
the list of regulated entities. 

Findings 

The Study Committee has met on eight occasions and received testimony from the Attorney 
General, the head of the Consumer Protection Division of the AG's office, the Insurance 
Department, the Banking Department, consumer advocates and industry lobbyists. Testimony 
from these interested parties indicates the following: 

• There is statistical evidence of a rising tide of complaints by consumers of abuse, 
fraud and misrepresentation. 

• Resources to respond to complaints, investigate issues, and prosecute abuse are 
limited. 
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• New technologies and advanced marketing techniques make it increasingly difficult 
to monitor commercial practices and enforce existing statutes. 

• Companies domiciled outside of New Hampshire are transacting a significant and 
increasing volume of retail commerce. 

• The existing Consumer Protection Statue (RSA 358A) has been interpreted to contain 
a broad exemption for "regulated" industries. Recent court interpretations appear to 
have weakened the reach of the statute and the ability of the individual or the state to 
pursue effective remedy. 

Conclusions 

Based on evidence and testimony presented, the Committee has reached the following 
conclusions: 

• The marmer in which commerce is conducted, and the methods and avenues for 
marketing to consumers are constantly evolving. 

• New technologies and marketing delivery systems enhance access to the consumer, 
but also provide new opportunities for fraud and abuse. 

• The volume of complaints has increased in proportion with the growth in the 
underlying population of the state, and the growth in COnsumer marketing and 
spending. 

• Senior citizens are an increasing percentage of the population and are uniquely 
vulnerable to postal and telemarketing fraud. 

• State regulatory resources dedicated to deal with these issues have not grown 
proportionately with the scope and magnitude of the problem. 

• Existing statutes to protect the consumer have not been updated to address emerging 
issues. 

• Broad exemptions resulting from recent court decisions appear to limit the ability of 
the individual to pursue redress through the right of private action, or the ability of the 
Attorney General's office to pursue effective enforcement. 

Recommendations 

The Committee recommends consideration by the legislature of the following course of action: 

1. A significant increase in the resources allocated to the Attorney General's office, 
Bureau of Consumer Protection, to provide adequate manpower to investigate and 
prosecute consumer fraud. 
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2. Improved coordination and communication between the various regulatory 

departments and authorities to better assess and define the scope and magnitude of the 
problem, and to coordinate effective remedy. 

3. A careful review and analysis by the legislature of the scope and breadth of the 
"regulated industries" exemption of the Consumer Protection Statute to determine if 
adequate supervision and control of business activities ofregulated entities exists to 
protect the consumer. 

4. A clarification of statutory language to assure a right of private action for abuses in 
areas of business not actively regulated by state supervisory authorities. 

Establishment of a dedicated fund within the office of the Attorney General for deposit of 
licensing fees and settlement awards to support the cost of increased staffing in the Bureau of 
Consumer Protection 
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procure a license restriction of a license 

· Unprofessional or dishonorable · License revocation 
conduct · Required continuing education · Adherence to ethical standards · Care or treatl!J.ent of a physician 

Administtati\'e fine 

Iud 

I 
.. :I~,ym;d 
I~ 

J • " d&,"io I- ' novo,., 
I 330-A L procuring or attempting to · Suspension, limitation, or 3 years plus 25 hours of collaboration I W~;;;;; procure a license rcsttiction of a license eV¢l}' year 

~ 133O-A L · Unprofessional or dishonorable • License revocation 
conduct · Required continuing education 

I~~ r=- L · Adherence to ethical standards · Administrative fine 

~";" 
I 33O-A L 

L :::: L/i,:ellSure; C '" Certification; R = Registration 
SOl/reef or continuing education hours: Licensed. Certified. and Registered Occupations in New Hampshire, October 1999, Department of Employment Security 
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B. New Hllmpsbil'c Regulated l'rofc~siollOlls in the Non-Health Fields 
R~gulaled by Boa.]'d~ 

I H""d~~ lPn"",;," =+= T)'pc 1 StatulOr)' Provisioos; 
I, Regulated 

Fraudulent Acts Prnhihited 
, Accountancy ACcollntant T L · Fraud or deceit in obtaining a 
; certifical<;, permit or 

I 

registrfllioll 

I 

· Dishoocsty, fraud or gross 
negligence in perfOITllaJIee of , 
SeTVlces , 

· Violation of any ruk of 
p!Ofe5~ional conduct 

I 
· Performance of any fraudulent 

,,' · False 0r misleMling 5tarementln 
applying for cenificale, permit 
or reg;stratlon 

Fraudulent Acts prohibited 
Auctioneer Auctioneer 31 !-B L · Fraud or deceit in obtaipjng a 

certu'icate, pennit or 
registration 

I · Unprofessional or dlsho[)orabk 
conduct 

I I Electrician Electrician, )V!nster 319 C L · Fraud or deceit in obtaining a 
certificate, permit or 

I 
Electrician, 319-C L r~gi::;tr;;ltion 

Journeyman · Unprofessional or dishoJlorable 

I ! Electrician 319·C ID conduct 

I Apprenlice card 

lmerprcters fOf Interpreters for the 326-1 L · Fraud or deceit in obtaining a 
the Deaf and Deaf and Hard of certificate, pemlir or 
Hard of Hearing Hearing registration 

I · Not adhering to a code of 
prnfessional conduct , 

i 
I I 

I 
I 
I - 1 

i I Frauduh-lItAct~ Prollihited 
I JomtBoo.,-d I , 

Engineer I Engineer 1310 A L · Fraud or deceit in procuring or , attempting to procure or renew 

I 
a Jicense 

· Unprofessicnal, unethical or 
dishonorable conduct 

· Violation of the rules of 
professional conduct 

· Knowingly making or signing 

I 
any follse statement in 
connection VI'llh the practice 

,Architects Architect 310·A L · Fraud or deceit in procuring or 
attempting 10 procure or renew 
alicellse 

· Unprofessional, unethical or 
I dishonorable conduct 

, I 
Geologi~ts I ueologist 310-.'\ L · Fraud or deceit in procuring or 

attempting to procure or renew 
a Iiccru;e 

· Unprofessional, l.me1hical or 
dishonorable conduct 

· Kno\O,1ngly making or signing 

! 
any false statement in 
connection with the practice 

! 

L "" Licensure; C "" Cerli/icarion, R = Rezisrrarion 

~ 

I 
Dij'ciplilHfry Auifwriry of Board Coutillliing Educutil,m Required 

· Reprimand or censure 120 hours eVel)' 3 yea.rs with at least 20 

· Revocation, sllspcnsion, non· hours each year 

renewal of c,ertificale, permil or 
registratlO!l. 

· Limitation of scope of practIce 

· AdminisLraCive fUle 

· Place licensee on prolla1ion 

· Peer revielO' 

· Rcquired continuing education 

I 
Licensee may De required to pay for 
the cost of a disciplinary 
proceeding , 
Discipli!wryA,u!writy oj Board Contilluing Education Required 

· Reprimand None required 

I · Suspension, limitation, or 
restriction of a license 

---~ · License revocation 
I • Required continuing education 

I · Reprima..'ld lS hour course on new electrical code I 
· Suspension, iimitation, or every 3 years , 

restriction of a licensl;! 11 S hOI~ cour~e on Dew electrical code: 

· License revocation every .J year~ 

· Required continuing education I None required 

· Public or ;:ri','ate reprimand Board required to establish by rule 

· Suspensior.., !imilation, or 
restriction ofiicense 

· Revocation of license 

· Requiring continuing education 
supefvisio!l, or treatment in the 
area the pcrsoJ. is deficient 

· Removing 2..l1. exemption [Dr an 
unliccnsed per50n under RSA 
326·I:7,IV(a) 

I D~~cipfinary Aut/writy of Board CrJ//ti/millg Education Required 

· Written reprimand 30 hours every 2 years 

· Suspensior>., refusal to renew, 
li.mitntion, 0: resUiclion of a 
license 

· License revocation 

i • Required continuing education 

! • Required supe:-vision 

· Civil penallies 

Statute allows dis:iplinary action None required 
by the board but is not ex:plicit 011 
what actions nJay be taken, th.ere 
are.referencel; to reinstatement after 
revocation 

· Reprimand 24 hours cve.ry 2 years 

· Suspension or refusal to renew 
license 

· License revocation 

· Required c03tinuing education 

· Required supervision 

· Civil penalties 

Source/or conrimnng ed~carion hours: Licensed, Certified, and Registc;red Occupations in New Hampshire, Octol::e: 1999, Department of Employment Security 

! 



rBRC"~'"d'-------r!pp~""f""C,c;"c"r'-------I'sC",O"c,"t,c-ri"T'y"p',,.S",', .. tu"t'',,OCp.,""'C·is';'Ou .. ,C,---------------------------------------------------------~ 
I Regulated 1 

Natural 
SCiemis! 

I 

Soil Scientist 

Wetlands Scientist 

L 

310-A L 

L 

FralldllJelltAc~ Prohibiled ~~fDiscipljllar}' AulillJrity of Board 
• Fraud or deceit in procunng or • Reprimand 

attemptmg to procure or rell!;W 
a liCense 

• Unprofessional, unethical or 
dishonorable conduct 

• Suspension, limitation, Of 

restriction of;l licens\:: 

• License revocation 
• Required continuing education 

COlltiullillg Education Requirr:d 
& units every 1 y<:ars 

I 1· Administn"'(ive fine 

F d . . --------4-:--Ro:: =. =d;-----rr5 =. =,-;;, =------~~ rau or decclt In proCunllg or :. epnman U!lJts every _ years 

atlcmpllng [0 procure or rtnew 10 Suspensiol:, ErnilatioD, or 
a iicenst restriction of a license 

• U[]profe~siondl. U11ethical or License revocation 
dishonorable conduct Required continuing educ:ation 

Administretivc fine 

r-Ffom,;';";"C-----t.F;O;",","";,--------~J"l"DCAC-~f-,L'-- ~d',;,Cd",;';,;;tC;ocp;,,;';'"cnC'Cgcoc,r-f.:-'R>.,;p;n;mc'";.Od---------------t'20Oh,;o~~;;'C";,n;:c2c)C';·m;;C-----------~1 

I Plumber 

I 
~ 
[

Real ESlate 
i Appraiser 

I 
I R,,] E"." 

Commission , 

attelllptlng to procure or renel.\' • Suspension. limitatiofl, or 
a [iceuse restriction of a license 

• License rcvo:oalion 
• Required continuing educalion 

• Unprofessional, unethical or I d;",no"b" wodo" 

r~Pih;;®"b::;'O"CM"-,"C'O"--__ 1~3~2*9-"Ai__ --+-L- • Fraud or deceit in procurlllg or 
:Iumber, 329 A attempting to procure or renew 1. 

Reprimand 
SuspensiOl:, li.initation, or 

2. hours per year 
2 hours per year 

Journerroan IL a license I restriction of~, license 

• Unprofessional, unetrucai or I'. License revocation 

I i dishonorable conduct .~CR",q:,w=·=,,=d~'=';'n=ticn",,;:n=gi'~d:uc,,'ct;cO:°_,Jro~:;;;c;"'''''''' 
I Fraudulent Acts Prohib~ted - I Disciplinary AUliW~ilY of Board! CQlltilwi"g Educatio;, Required 

Real Estate 310-B C,L 

1-" 
1 Real Estate Broker 331-A L 

Resl Estate 331-A L 
Salesperson 

I. Procunng orattemptmg (0 ~. License [eVocatlCH1 or 14 hours per year 

I procure a liceas.e by kno\-vingly suspension 
makmg II false statement or • Fine 

I through any fonn of fraud or .. Required cO!ltinuillg educMion 
misrepresentation OR any combin~tion of the above 

I

I. P.n act involvmg dishonesty. 
fraud or misrepresentation 

· Fraud, misrepresentation or 
concealment in obtaining a 

I· licens~ 

Printing, publishing. or 
distril,uling false statements to 
indur:e 1i perscD to act 

· Knowingly committing or being 
a parr-; to fraud, concealment, 
conspiracy, or uick 

· Failing to promptly place tl1lst 

funds L'1 a proper tnlst account 

· Acting for more than one party 
in II trJ..c"lsaction vvithout consent 

· Accepting any undisclosed 
cornmi.3Sion, rebate or profit 

I • F ruse. misleading or deceptive 

I advenisiag 

· 
· · 
· 

Suspend, ;C'IOKe {Jr deny <I 

license 
Fine 
Required education in aren 
relevant to section of law 
viQldl~d 

COril!llisston may issne a cease 
and desist order 

9 hours every 2 yc.u-s 
9 bours every 2 years 



C. New Hampshire Professionals Regul::Jted Hirectl)' hy State Agencies 
Commissioner responsible for regulation 

incpartment; I' Profession I Statute I Type I Statutory ProYisio-,,-s:--------' 
~ulator Regulated . 

~~~~;==i~~~~;:;;==~;;:;:;:==I~~ Fraudulent,Jcls Prohibited I Dl.',clpimar.AutllOrlll o/AgclICl' l C(l/UlIIuwg EducatJOIl ReqllJred 

I Bank; Bank First Mortgage 1397 A I L ,- False, mlsleadmg, or decepuve I; Revocntion, sllspension or I None rcquired 

-y-
o Ise or L~' 

Second Morqp!le 398-A Licensees nre subje{;[ to fllhJitional · Licens~ revocation I None reqllired I Book" - n:quiremento including laws 
I 

l 
relative to reporting, eX<lminations, I receipts and disclosure I i i I Education I Education 186 C Must submit to background · Cenilicaion denial, suspension, 150 hours in a 3-year period 

, AJrninistrato[ investigation and criminal history revocauon 
Teacher 186 C records .::heck : 50 hours in a l-yearperiod 

I C-
Conviction of certain crimes malt 

EducatIOn 186 applicant indigible Specific to school di.suic( 
Paraprofessional 

I reqlliremenls 

Commissioner Banker .L I fi h d '-' • I' I 

~ 
auverusmg - aW speCI ItS 0\\ If' ellli:l or a Icense 
mttOreSl and loan dmounts mus' t.-1ay issu~ a cea::.;e and desls! I b advert d d 

.t-ish and Game; Hunting and L 

I '" 
Not specified in statute; violation of ; • LiclOnse revocatiotl None r~qlJiTed 

L Executive Fishing GlliJe any ruie or re,gullltion coustiul\es a I 
I 

! DircclOr 

I 
violation and CQuid Ic<ld to I 

I 
I revocalion I 

i I H~allh and 
I FraluJulent AC/J Prohibited -Tf)lsciplinary Allt/lOril)' oj AgemJ' Continuing Educatioll Required 

Child Da.y Care 170-E L I' Furnishing or making any · Licem: suspension, revocalion, All center-based workers must 
Human Services Provider mIsleading or false statement or or nonrcnewal complete 6 hours every year 

f!--port to the department 
I 

r,laking material false i • 
swtemems in ordtrlD Dbtain Of 
m>!intaln a license 

I 
· Advertises a sen"ice wiJich is I 

not authorized by any ilcense I 
held 

Health and Electrologist JJ4 L · Made a materially false · Deniz.l. suspension or 10 hours of continuing education in 
Human Services; statement or c-Oncealed a revocmion of license 2 years; 5 hours required to be in 
COITl!Ulssioner material fact in obtaining a · Administrative fine didactic, live courses 

li::e:nse 

I · Found guilty of fraud or 
fraudulent practices 

I · Used dishonest or misleading 
ad,'ertising 

I · Violated ethical or profeSSional 
stanciarJs 

First Responder 151-B I --C- · Fraud in procuring license · Dente:, suspension or None 
EMT - Basic 151-8 · Knowingly making misleading, rcvoc::'.tiG:1 of license ; 48 hours every 2 years 
Em - Intennediate 151-B L dt."Ceptive, untrue or fraudulent 36 hours every 2 years 

I EMl - Paramedic 151-B L representations in practice of 24 hours every 2 years 

i profession 

· Unethical conduct 
, 

- I n, " .. ---,,_._._-
i FrfludllientAcls Prohihited i DiscipllM,.y Al((}wril)' oj Ag;:ncy ! COlltinl/ing Ef/ucafion Requiro:-d 

Healt...~ and ' Massage Therapist 32S-B L · Knowingly makes any false · Del'jai, snspension, or 12 holUs over a 2-year period 
Human Services; SUltemem regarding the revocation cflicense 
Commissione:- application or license or in a · Adrriristn:tive fine 

report to the commissioner 

Health and Opncian 327-A R · Made a material fdlse statement · Denial, sllspensinn or 8 credits eve!), 2 years 
Httman Services; I Of collcealed a material fact at revQc<!tiC'n of registration 
Commissioner n:gistJation 

· Found guilty offi-aud or 
fraudulent practic~s after 
prosecution by the AG 

· Used dishonest or misleading 
advertising 

Healm and Tattoo Practitioner 314-A L (statute requires adherence to · License denial or revocation 3 hours every year 
Human Services, ~Lalldards of hygiene) 
Commissioner 

Insurance; Insurance Adjuo"ter 402-B L Not speciiied in statute · License revocation or '0 hours every:2 years 
Commissioner revocation 

I • Administrative flOe up 10 

I 
! $:2,500 

i 'for good cause sbown' 
I 

L = Licensure; C '" Cerrificalion; R '" Regisfration 

Source/or continuing education hOllrs: Licensed, Certified, and Regis!en::d Occupations in New Hampshire, O.::wber 1999, Depanment ofEmploymenl Security 

I 

I 



I Department; II'rofession Statute Type St~tutiJry Pro"bioDS: 
Rebru!ator Regul~ted 

~lce; -- fraudulent Act! 'Prohibited Disdplill11.')'Aulllority oj Agency Contilluil!g Edllcatioll Required 

Insul1ilIce Agent 402 L Laws &ddress prohibited aCls sucll · Licens!: revocation or None required 
CQmmissione! as offering rebatts. companies revocatio:J and!or fme u? to 

! purchasing their own stock, and $2,50{1 [0:- violations of the act 
< lirnitll.tions on investments 

Class A felony: I · Embezzlement, or wilful! 

I 
mis-applicatioll ()f funds 

· Representing another person's 

I 
I property as property of the 

c"mp1lllY 

· F:ilse entry In any book, report 
or statement 

· Deceiving officers or the 
commissioner --Insurance; Insurance Broker 405:32 L I Not specified In statute I. License revocation None required 

CommiSSlOner 

i ' 'fer good ~;;me shown' 

Insurance; I Insurance 40S:44-a 

I 
L Not specified in statule · License revocation or None required 

Comm.issioner ! Consultant revocation andJor fine up to 

I $2,SOO fo: violations of the act 

i 'fm good cause shown' 
0 "~6Y'~'~'" 

. F raudulellt Ac!\" Prohibited Disciplinary Authority of Age/ICY COlltirllling Ed/lcaljoll Required 
I In~"UIaIlce; Insurance Producer 402-1 L · Obtaining or attempting to · Probation Required 

COllUnissioner obtain a license through · SUspension or revocation 
misrepresentation or fraud · Refusal to issue or renew 

· Improperly withholding, · Atiministrltive fine 
lllJsappropriatillg or converting 
money 

I · Intentionally misrepresenting 

I 
the lemlS of an insurance , 
contract 

· Using frauduient, coercive or 

I 
dishonest practices in tbe 
conduct of business 

Labor Boiler lnspect()f 157-A L I None specified · License revocation fOf cause None required 
Department; levator Inspector 157-B , L shown 
Commissioner Elevator Mechanic 11)7-B L · Civil pencity not to exced 

i $5()(} 

I 
Pari-mutuel Dog Trainer 24 L None specified · Licen~e revocation for cauSe None required 
Commission Horse Trainer 284 L shown 

Jockey 284 I L 
Jockey Agem 24 L 

Safet), Driver Educarion 263:44 L IN", 'pdfi,d · License revocation or None required I School Operator suspenston. "for causes and 
violations" 

State Bail Bondsman 598-A R None specified · Revoc~tion of registration None required 
Stale Lobbyist 15 R None spec.iiied Penalty for violation of the chap1<!r I None required 

I 
is a misde::r:.eanor 

i FraudulelltActs Prohibited Disciplinary Authorit)' of Agency ContiJluing Education Required 
c.... Superior Coun; Coun Reporter 331-B C · Practice of Froud Of deceit in · Reprim.a"d None required 

Chief Justice procuring or anempting to • Suspension., iimitation or 
procure a certificate restriction of certificate 

· Unprofessional or dishonorable · Revocation 

I conduct · Required continuing edllcation 

I Supreme Court I Attorney 311 
- · Fraud, malpractice Or contempt · SuspenSlon from practice or 12 hOllrs of continuing legal , 

of court remov<l:!. from office edllcation each year 

L == Licensure; C"" CertificatiDn; R == Regisrration 
Source for conrinuing edumtion hours: Licensed, Cenified. and Registered Occupatio!lS in New H<lmpshire, October j 999. Department of Employment Security 
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RE: 

HOUSE COMMlTfEE RESEARCH OFFICE 
New Hampshire House of Representatives 

4th Floor, Legislative Office Building 
Concord, New Hampshire 03301 

TDD A£cess: Rel.y NH 
1-800-735-2964 

Rep. John B. Hunt, Chairman, House Commerce Committee 

Pam Smarling, Committee Researc~ 
House Comminee Research L '\ 
February 13,2002 

HB 1429, relative to the scope of the consumer protection act 

You asked: 

What activities are exempt from the Consumer Protection Acts in the other New 
England siates! 

RSA 358-A New Hnmpshire Consumer Protection Act 

The New Hampshire Consumer Protection Act makes it unlawful for any person 
to use any unfair method of competition or any deceptive act or practice in the conduct of 
any trade or commerce. The Act specifies what constitutes unlawful acts and outlines the 
penalties for violations. It also lists certain exempt transactions, including "[t]rade or 
commerce otherwise permitted undel' laws as administered by any regulatory board or 
officer acting under statutory authority of the this state or of the United States". The 
Consumer Protection and Antitrust Bureau of the Department of Justice is responsible for 
enforcing the Consumer Prolection Act. 

New Hampshire Supreme Court Decisions 

In the past 15 years, there have been three Supreme COl11t cases directly 
addressing the question of the exemption for regulated professions under the Consumer 
Protection Act. The Supreme Court has issued competing interpretations of this question. 
The most recent decision, Averill v. Cox (2000), reaffirms Rousseau I (1986) and 
overturns Gilmore (1992). 

HOUSE COMMIHEE RESEARCH 
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In brief, these rulings were as follows: 

1. Rousseau v. &hleman1 519 A.2d 243,128 NH 564 (S. Ct. 1986) 

The majority ruled that la'>''Yers are exempt from the Consumer Protection Act 
since they are regulated by the Professional Conduct Committee, which they 
interpreted to be a regulatory body. The minority felt that the commercial aspects 
oflaw (determination of price, billing, advertising) fall within the definition of 
"trade or commerce" in RSA 358-A:3, I and should be subject to regulation under 
the Consumer Protection Act. 

2. Gilmore v. Bradgale Associates 604 A.2d 555, 135 NH 234 (S. Ct. 1992) 

Only those transactions that are expressly permitted by a regulatory or officer are 
exempt from the Consumer Protection Act. 

3. Averill v. Cox 761 A.2d 1083 (S. Ct. 2000) (attached) 

The practice of law is exempt from the Consumer Protection Act because it is 
under the regulatory authority of the Professional Conduct Committee. The court 
further noted that the exemption applies since the regulation oflawyers is 
comprehensive (beyond simple licensing requirements), and protects consumers 
[rom deception, fraud, and unfair trade practices addressed in the Consumer 
Protection Act. 

Exemptions from State Consumer Protection Acts 

New Hampshire RSA 358-A:3, [ exempts "trade or commerce otherwise 
permitted under laws as administered by any regulatory board or officer acting under 
statutory authority of the this state or of the United States". In contrast to this, the 
exemption language in the consumer protection laws of the other New England states 
exempt "transactions or actions pennitted under laws administered by a state regulatory 
board". The scope of this exemption has been a key issue in the New Hampshire cases. 
If a regulatory body specifically approves a practice, the exemption applies. Case law in 
other states has indicated that it is not enough for a state insurance law, for example, to 
permit the sale of a certain annuity if that state law does not permit the deceptive sale of 
I . I t 1e annUlty. 

Some consumer protection laws adopted in other states include exemptions for 
specific industries. In Louisiana the "actions or transactions subject to the jurisdiction of 
the Louisiana Public Service Commission or other public utility regulatory body, the 
commissioner of financial institutions, the insurance commissioner, the financial 
institutions and insurance regulators of other states, or federal banking regulators who 
possess authority to regulate unfair or deceptive trade practices". In Nebraska the 

I Unfair and Deceptive Acts and Practices, National Consumer Law Center, Boston, MA, 1997 

HOUSE COMMIITEE RESEARCH 
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"actions or transactions otherwise permitted, prohibited, or regulated under laws 
administered by the Director of Insurance, the Public Service Commission, thc Federal 
Energy Regulatory Commission, or any other regulatory body or officer acting under 
statutory authority of this state or the United States," 

Texas law prohibits false, misleading, or deceptive acts or practices in the conduct 
of any trade or commerce. l-Iowever, the law exempts services that involve the use of 
professional judgment. This exemption reads as follows: 

"a claim for damages based on the rendering of a professional service. the 
essence of which is the providing of advice, judgment, opinion, or similar 
professional skill (is exempt). This exemption does not apply to: 

(I) an express misrepresentation of a material fact tbat cannot be characterized 
as advice, judgment, or opinion; 

(2) a failure to disclose information in violation of Section l7.46(b )(23); 
(3) an unconscionable action or course of action that cannot be characterized as 

advice, judgment, or opinion; 
(4) breach of an express warranty that cannot be characterized as advice, 

j udgment1 or opinion; or 
(5) a violation of Section 17.46(b)(26)." 

Exemptions in Other States 

Connecticut (Conn. Gen. Stat. Ann. §42-11 Ob and II Oc, 200 I) 

Prohibits: ullfair mcthods of competition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce 

Exempts: (I) Transactions or actions otherwise permitted under law as administered by 
any regulatory board or officer acting under statutory authority oftbe state or 
of the United States; or 

(2) acts done by the publisher, owner, agent or employee of a newspaper, 
periodical or radio or television station in the publication or dissemination of 
an advertisement, wbere the publisber, owner, agent or employee did not have 
knowledge of the false, misleading, unfair or deceptive character of the 
advertisement, and did not bave direct financial interest in the sale or 
distribution of the advertised product Or service. 

Unfair Trade Practices Act,_Maine RSA 5 § 207 and 208 

Prohibits: unfair metbods of competition and unfair or deceptive acts Or practices in the 
conduct of any trade or commerce 

HOUSE COMMlTIEE RESEARC," 
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ExemplS: transactions or actions otherwise pcmlitted under laws as administered by any 
regulatory board or officer acting under statutory authority of the State or of 
the United States 

Uniform Deceptive Trade Practices Act, Maine RSA 3 § 1212 and 1214 

Prohibits: deceptive trade practices (these are defined in statute) 

4 

Exempts: conduct in compliance with the orders or rules of, or a statute administered by, 
a federal, state or local governmental agency 

publishers, broadcasters, printers or other persons engaged in the 
dissemination of information or reproduction of printed or pictorial matter 
who publish, broadcast or reproduce material without knowledge of its 
deceptive character 

Massachusetts (Mass. Gen. Laws AM. 93A §2 and 3 

ProhibilS: unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of any trade Or commerce 

Exempts: transactions or actions otherwise permitted under laws as administered by any 
regulatory board or officer acting under statutory authority of the 
commonwealth or of the United Slates. 

the burden of proving exemptions from the provisions of this chapter shall be 
upon the person claiming the exemptions 

Rhode Island (Rhode Island Gen. Laws §6-13.1-2 and 4 

Prohibits: unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce 

Exempts: actions or transactions permitted under laws administered by the department of 
business regulation or other regulatory body or officer acting under statutory 
authority of this state or the United States 

Vermont (Vermont Stat. Ann. 9 § 2452 and 2453) 

Prohibits: unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce 

HOUSE COMMIITEE RESEARCH 
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Exempts: the owner or publisher of a newspaper, magazine, publication or printed 
matter wherein an advertisement or offer to sell appears, or to the owner or 
operator of a radio or television station which disseminates an advertisement 
or offer to sell, when the owner, publisher or operator has no knowledge orthe 
fraudulent intent, design or purpose of the advertiser or operator 

Louisiana (La. Rev. Stat. Ann §51: 1405 and 1406) 

Prohibits: unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce 

Exempts: (1) Actions or transactions subject to the jurisdiction ofthe Louisiana Public 
Service Commission or other public utility regulatory body, the commissioner 
of financial institutions, the insurance commissioner, the financial institutions 
and insurance regulators of other states, or federal banking regulators who 
possess authority to regulate unfair or deceptive lrade practices. 

(2) Acts done by the publisher, owner~ agent ur employee of a newspaper, 
periodical or radio or television station or other advertising medium in the 
publication or dissemination of an advertisement when the publisher, owner, 
agent or employee did not have knowledge ofthe false, misleading or 
deceptive character of the advertisement, did not prepare the advertisement 
and did not have any direct financial interest in the sale or distribution of the 
advertised product or service. 

(3) No seUer of any product or service who disseminates any advertisement Or 
promolional material in this state shall be liable under this chapter if he 
receives the advertisement Or promotional material from a manufacturer, 
packer, distributor or other seller from whom he has purchased the product or 
service unless he refused on the request of the attorney general, or director, to 
provide the name and address of the manufacturer, packer, distributor or other 
seller from whom he has purchased the product or service and said seller also 
agrees to enter into an assurance of voluntary compliance as prescribed by the 
chapter from disseminating any such advertisement or promotional material 
thereafter. This exemption does not in any way limil the right of action any 
consumer may have under this chapter. 

(4) Any conduct which complies with section 5(a)(1) of the Federal Trade 
Commission Act [15 U.S.c., 45(a)(1)], as from time to time amended, any 
rule or regulation promulgated thereunder and any finaUy adjudicated court 
decision interpreting the provisions Df said Act, rules and regulations. 

HOUSE COMMllTEE RESEARCH 
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Nehraska (Neb. Rev. Stat. Ann. §59-1602 and 1617) 

Prohibits: unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce 

any contract, combination, in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce 

monopolizing, or attempts to monopolize or combine or conspire with any 
other person or persons to monopolize any part of trade or commerce. 

leasing or selling or contracting for sale of goods, wares, merchandise, 
machinery, supplies, or other commodities, Or services, whether patented or 
unpatented, for use, consumption, enjoyment, or resale, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condition, 
agreement, or understanding that the lessee or purchaser Ulereof shall not use 
or deal in the goods, wares, merchandise, machinery, supplies, or other 
commodity or services of a competitor of the lessor or seller, when the effect 
of such lease, sale, or contract for such sale or such condition, agreement, or 
understanding may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce. 

the direct or indirect acquisition by a corporation of the whole or any part of 
the stock or assets of another corporation when the effect of such acquisition 
may be to substantially lessen competition or tend to create a monopoly in any 
line of commerce 

Exempts: actions or transactions otherwise permitted, prohibited, or regulated under laws 
administered by the Director ofJnsurance, the Public Service Commission, the 
Federal Energy Regulatory Commission, or any other regulatory body or 
officer acting under statutory authority of this state or the United States 

any actions or transactions on the part of any municipality or group of 
municipalities while engaged in regulating natural gas rates pursuant to the 
Municipal Natural Gas Regulation Act or section 16-679 or 17-528.02 or as 
otherwise permitted by law 

any actions or transactions on the part of any public power and irrigation 
district, public power district, electric membership association, or joint 
authority created pursuant to the Joint Public Power Authority Act or of any 
agency created pursuant to the Municipal Cooperative Financing Act, 
cooperative, or municipality engaged in furnishing electrical service to 
customers at retail or wholesale if such actions or transactions are otherwise 
permitted by law. 
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actions and transactions prohibited or regulated under the laws administered by 
the Director of Insurance shall be subject to section 59- 1602 and all statutes 
which provide for the implementation and enforcement of section 59-1602. 
Actions and transactions prohibited or regulated under the laws administered 
by the Board of Funeral Directing and Embalming or administered by the 
Department of Agriculture and actions and transactions relating to loan brokers 
which are prohibited or regulated pursuant to sections 45- I 89 to 45- I 9 1.11 and 
administered by the Department of Banking and Finance shall be subject to the 
Consumer Protection Act. 

Texas (Vernon's Texas Statuies § 17.46 and 17.49) 

Prohibits: false, misleading, or deceptive acts or practices in the conduct of any trade or 
commerce 

Exempts: (a) Nothing in this subchapter shall apply to the owner or employees of a 
regularly published newspaper, magazine, or telephone directory, or broadcast 
station, or billboard~ wherein any advertisement in violation of this subchapter 
is published or disseminated, unless it is established that the owner or 
employees of the advertising medium have knowledge of the false, deceptive, 
or misleading acts or practices declared to be unlawful by this subchapter, or 
had a direct or substantial financial interest in the sale or distribution of the 
unlawfully advertised good or service. Financial interest as used in this section 
relates to an expectation which would be the direct result of such 
ndverlisement. 

(b) Nothing in this subchapter shall apply to acts or practices authorized under 
specific rules or regulations promulgated by the Federal Trade Commission 
under Section 5(a)(1) of the Federal Trade Commission Act [15 U.S.C.A. 
45(a)(1) ]. The provisions of this subchapter do apply to any act or practice 
prohibited or not specifically authorized by a rule or regulation of tho Federal 
Trade Commission. An act or practice is not specifically authorized if no rule 
or regulation has been issued on the act or practice. 

(c) Nothing in this subchapter shall apply to a claim for damages based on the 
rendering of a professional service, the essence of which is the providing of 
advice, judgment, opinion, or similar professional skill. This exemption does 
not apply to: 
(l) an express misrepresentation of a malerial fact that callnot be 

characterized as advice, judgment, or opinioll; 
(2) a failure to disclose information in violation of Section 17.46(b)(23); 
(3) an unconscionable action or course of action that cannot be characterized 

as advice, judgment, or opinion; 
(4) breach of an express warranty that carmot be characterized as advice, 

judgment, or opinion; or 
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. (5) a violation of Section 17.46(b)(26). [(5) effective June 1,2002] 

(d) Subsection (c) applies to a cause of action brought against the person who 
provided the professional service and a cause of action brought against any 
entity that could be found to be vicariously liable for the person's conduct. 

(e) Except as specifically provided by Subsections (b) and (h), Section 17.50, 
nothing in this subchapter shall apply to a cause of action for bodily injury or 
death or for the infliction of mental anguish. 

(f) Nothing in the subchapter shall apply to a claim arising out of a written 
contract if: 

(1) the contract relates to a transaction, a project, or a set of transactions 
related to the same project involving total consideration by the consumer of 
more than $100,000; 
(2) in negotiating the contract the consumer is represented by legal counsel 

who is not directly or indirectly identified, suggested, or selected by the 
defendant or an agent of the defendant; and 

(3) the contract does not involve the consumer's residence. 

If I can provide further information on this, please let me know. 

8 
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HE 1388, relative to respiratory care. Executive Departments and Ad
ministration Committee. Vote 4--0. Ought to pass, Senator D'AllesandrCl 
for the committee. 
SENATOR D'ALLESANDRO: I rise to recommend on behalf' of the Ex
ecutive Departments and Administration Committee that HB 1388 be 
voted ought to pass. House Bill 1388 replaces the current respiratory 
care practice act, which hasn't been updated in over ten years. This bill 
reflects the changes in education, technology and training requirements 
of respiratory care practitioners. It also clarifies the definitions of diag
nostic and therapeutic medications, identifies the criteria for licensure 
and the examination process and sets forth the rights of the consumer 
and public safety. For these reasons, the committee recommends this bill 
ought to pass. Thank you Mr. President. 

Adopted. 

Ordered to third reading. 
HB 1429, relative to the scope of the consumer protection act. Executive 
Departments and Administration Committee, Vote 3-0. Interim Study, 
Senator Flanders for the committee. 
SENATOR FL/\..cT\[DERS: What happened is we had a very difficult, long 
hearing yesterday afternoon that becarne very confusing. Angers flew 
and it \:vas one of the worse hearings that I have been through. VVe did 
not salvage it. We were not able to salvage this bill that protected the 
conSUlner protection act. What we are going to try to do, is we are hop
ing that you will vote down interim study and vote ought to pass so that 
we can salvage one portion of this bill, which everyone agrees to, so I 
ask that you please vote down interim study and vote ought to pass. 

Motion failed. 
Senator Flanders 1110ved to ought to pass. 
SENATOR FLAo.T\[DERS: Basically again, as I said, a very difficult hear
ing. We thought."IfI may just take a minute, Mr, President. There was 
something that I saw yesterday that I was very disturbed at and I want 
to explain this so that if the people that caused this are 1n this balcon~'. 
I want them to pay attention, This is a bill that came out of study and 
very, very, very difficult and long hours of work went into it. This bill 
was heard in the House on February 5 and exactly the same wording is 
here today. Nobody went there and nobody made any changes, What we 
heard yesterday is all of the big companies coming and saying that this 
was a terrible bill. the world is going to come to an end if you pass this. 
It was okay on February 5, but yesterday afternoon it became so con
fusing that we had to refer it to interim study. So I ask you to please vote 
ought to pass so that I can salYage".ifyou have the bill in front of you, 
line 1-6 with an amendment, Thank you. 
SENATOR HOLLINGWORTH: Senator Flanders, do we leave the con
sumer protection in there or is that taken out? 
SENATOR FL~A.NDERS: I have to take it out. I am sorry, I am very upset 
that we have to take it out. We are just leaving one line .. , I believe that 
the amendment is line 1-6. The second part of the amendment, I am 
sorry that I don't have it in front of 1118. There is a position in the attor
ney generals' office that they want to go from unclassified to classified. 
That will also be in the amendment. 
SENATOR HOLLINGWORTH: This is out of my usual territory so I am 
reluctant because I was not involved in the comnlittee debate and this was 
just brought to Illy attention yesterday. It seems that the attorney general's 
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office rea11y needs thi8 piece of1egislation. "Vhat they told me Wa3 that right 
now there is conflicting statutes that nlake it seem that if you are regulated, 
you don't have to come under the Consumer Protection Act at alL and that 
is not true and hasn't been true. There \\'as some court rulings and actu
ally it \!,.'3sn't conflicting statutes, it vms court rulings that n1ade this very 
complicated, so \vhnt they are attempting to do is define, and here is what 
they say, "House Bill 1429 defines the following: Defines reb'Ulatory persons. 
Ensures that these regulatory persons are subject to the provisions ofRSA 
358-A which outlmvs unfair acts of practices in the courses of trade or com
merce. Ensures that private citizens have the right to sue against a citizen 
being injured due to a violation of RSA 358-A but should the defendant be 
a regulatory person, the bill eXe111pts the defined regulatory person from 
the threat of triple damages. Ensures that the consumer protection anti
trust bureau at the attornev general's office has the authoritv to enforce 
RSA 358-A regardless ofwllo the opposing party may be. In the event of a 
party being accused of a consumer violation accruable to RSA 358-A \'\rill 
no longer depend on whether the accused is a uleluber of regulatory indus
try. rather the focus will be on the act that the person is accused of com
mitting. vVhy it is needed ... the regulatory agency can discipline their lic
ensees but cannot order offfending licensee to pay retribution to the ensured 
consumer. House Bill 1429 allows the injured consumer to go to court to 
obtain retribution under current law, if the consumer is harmed by a regu
latory person, the consumer has no access to the courts and RSA 358-A 
allows that to happen." I wish that I had beeE informed sooner. because I 
am totally unprepared. I had a very busy schedule as most of you did yes
terday and this came on my desk late. It does seem to me that the attor
ney general's office feels ver~y strongly that. they need this. In fact, they said 
that because of those laws, that people won't even come in and discuss 
\;\,rhether in fact there is a problem. I mn sorry, 1 woulc1like the bll1 passed 
as it was presented to the COlTIluittee. 

Recess. 

Out of Recess. 
The question is on the motion of ought to pass. 
A roll call was requested by Senator Barnes. 
Seconded by Senator Boyce. 
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce, 
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, 
O'Hearn, Pignatelli, Francoeurt Larsen, Gatsas, Barnes, O'Neil, 
Prescott, D'AIlesandro, Wheeler, Klemm, Hollingworth, Cohen. 
The following Senators voted No: 

Yeas: 24 . Nays: 0 
Adopted. 
Senator Flanders moved to have HB 1429, relative to the scope of the 
consumer protection act, laid on the table. 
Adopted. 

LAID ON THE TABLE 
HB 1429, relative to the scope of the consumer protedion act. 
HB 213,·FN estahlishing a study committee on education property tax 
hardship relief, relative to appraisals of property for ad valorem tax pur
poses, and making an operating budget appropriation for hardship grants 
nonlapsing. Finance Committee. Vote 4-0. Ought to pass with an1endn1.ent, 
Senator Barnes for the committee. 
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tf.'chno1clgy curriculum. Now, I don't know anywhere that a curriculum 
ever fans under the definition of" a capital expenditure. So, 111)' concern::; 
with the bill Teally had to do wiLh reading it more carefully. I have son1e 
genuine d]'alt-ing questions about the way the biD is written. 1 think, 1 
certainly know a little hit about technolugy curriculul11S, I know a little 
bit about technology schuols. I know that my v()cationaI director has just 
learned of this bill today and assumed that students wou)d be coming 
to this program in the 11th and 12th ~lTade, and it is actually a four-year 
program, and he \I>,,'as not in support of it based on that. So, al] I am try
ing to say, I anI not suggesting and. to Senator Flanders these questions 
haven't come up. I am sorry 1 didn't have them earlier, but I felt a need 
to get them un the floor hecause I think there are son1e concerns. The 
way I read this bill is $250,000 out of the general fund. 

SENATOR BOYCE: Maybe I need to ask, was there a committee amend
ment on this bill? Maybe that is where the problem is. I am sure that 
we would have addressed it in the Finance C0111mittee. I was wonder~ 
ing why it was general fund money? 

SENATOR MCCARLEY: Thank you. Senator Boyce. I would have asked 
the Chair, but he hadn't spoken.'Thank you for llot clearing up my situ
ation. 

SENATOR BOYCE: I bad forgotten what happened when we put it on 
the table. TAPE CHA ... 1\IGE 
SENATOR MCCARLEY: Where might the amendment be? 

SENATOR KLEMM (In the Chair): The amendment out of Finance was 
a capital appropriation. 

HE 1231, ilnplerncnting a pre-engineering technology curricuh1l11 in the 
public high schools in the state. 

Question is on the adoption of the committee amendment (#3491 L 

Amendment adopted. 

Ordered to third reading. 

Recess. 

Senator Burns in the Chair. 

TAKEN OFF THE TABLE 
Senator Flanders Inoved to have HB 1429, relative to the scope of the 
consumer protection act, taken off the table. 

Adopted. 

HB 1429, re1ative to the scope of the consumer protection act. 

Senator Flanders offered a floor amendment. 

2002·3626s 
05/09 

Floor Amendment to HB 1429 
Amend tbe title of the bill by replacing it with the following: 

AN ACT relative to the scope of the consumer protection act and rela
tive to the appointment of a director of administration for the 
office of attorney general. 

Amend the bill by replacing all after section 1 with the following: 
2 Consuluer Protection; Exempt Transactions: Regulated Persons. RSA 

358-A:3, I is repealed and reenacted to read as follows: 
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1. Trade or comn181'C(; by any pers-on \vhu is subject tc) laws, regula
tions. standards. orders, or other action of a federal or state regulatory 
authority that regulates unfair or deceptive acts or practices in ~the (;{)r~'
duct of .such trade or commerce, and who is regularly examined for com
pliance with such 1 a\\'S , regulations, standards, orders, or other action 
by a federal or state regulatory authority or is subject to sanctions Or 
remedial action bv such authority, including without limitation restitu
tion, reparation, (;1' damages \vhich lllay be ordered by such authority or 
may otherwise be available to the injured person by statute or regula
tion, for failure to conlply with such laws, fegulations, standards, orders, 
Of other action, such as a banking, insurance. or utility company. 

3 Department of Justice; Director of Administration. RSA 21-11:3. VI 
is repealed and reenacted to read as follows: 

VI. The attorney general ma~y appoint, subject to confinnation by the 
governor and council, an unclassified director of administration for the 
office of attorney general, within the linlits of the appropriation luade 
for the appointnlent, who shall serve for a 5-year term. The director of 
administration may be removed only as pro\"ided by RSA 4:1. 

4 Effective Date. This act shall take effect 60 days after its passage. 

2002-36265 

AMENDED Al"JALYSIS 
This bill exenlpts certain regulated persons from the consumer protec

tion act. The bill also provides for the appoint111ent of a director of ad
ministration for the office of the attorney general. 

Senator Boyce 1110ved to have HE 1429, relati,/e to the scope of the C011-

sunler protection act; laid on the table. 

Adopted, 

LAID ON THE TABLE 
HE 1429, relative to the scope of the COll.sumer protection act. 

HB 386 j relative to the relocation of the principal r~sidence of a child. 
Judiciary COlll11littee. Vote 2-0. Ought to pass, Senator Roberge for the 
C0111111ittee. 
SENATOR ROBERGE: House Bill 386 is relative to the relocation of the 
principal residence of the child. It is not UnC0111mOn for the custodial 
parent to relocate. This puts a high burden on the non-custodial parent 
to prove that the move has the "likelihood of causing substantial harm 
to the child." Testimony received at the hearing indicated that several 
courts are ruling, using different standards in these cases. House Bill 386 
is in order to codify' the process to be followed in these relocation cases. 
The provisions of this bill lower the burden of proof from the likelihood 
of harm to the best interests of the child standard. The Judiciary Com-
111ittee recomnlends ought to pass on HB 386 and asks for your support. 

SENATOR BOYCE: I am just trying to understand exactly where and how 
this applies. Does this apply to, if the non-custodial parent was not in the 
state, was living sOlnewhere else, viQu1d this require that the custodial 
parent give notice to that otber parent out of the state or out of the country 
even before they could be allowed to move? Is that what this is saying? 

SENATOR ROBERGE: We could ask Senator Gordon, but my under
standing is that they would have to go back to court anyway' and the 
court would 11lake a decision on the reasonableness of the luove, if it 
wasn't a spite move or .':'omething like that, and the custodial parent 
y,rasn1t just lTIoving to give the non-custodial parent a hard time. 
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SENATOR GORDON: I think tbat there was discu'8ioll in regard to the 
f~1ct that this \-vas Inodel legislation. It came out of ALEC, if I am not 
nlistaken, and if I remember the testimony correct])'. ThCit it \vas being 
proposed among different states. Frankl.v, I clont kno\\' to what extent 
other states have adopted it, either in the form it was presented to us 
or in other fonns. 

Senator Francoeur moved to have HE 1249, adopting the mode) Drug 
Dealer Liability Act, laid on the table. 

Adopted. 

LAID ON THE TABLE 
HB 1249, adopting the model Drug Dealer Liability Act. 

T."ill:EN OFF THE TABLE 
Senator Flanders moved to have HE 1429, relative to the scope of the 
consumer protection act, taken off the tabJe. 

Adopted. 
HB 1429, relative to the scope of the consumer protection act. 

SENATOR BiillNES: Senator Flanders, why did this go on the table? 

SENATOR FLiL"fDERS: This came out of committee with a report to go 
to stud,Y. \Vhile I-was attempting to get an amendment made) v·.,re put it 
on the table. In the process, the President continued the proceeclings of 
that day until today. So, as a result of that being on the table, cooler 
111inds got together and spent about four to five hours and have COll18 up 
with an amendlnent for consumer protection that I feel satisfies every
body. So, r am adding an amenanlent to the bill. 

SENATOR BARNES: Thank you very much. 

SENATOR FLAToJDERS: Thank you. 

Senator Flanders offered a floor amenGlnent. 

SENATOR FLANDERS: What happened, as I explained to Senator 
Barnes, is that we had Ineetings at Executive Departments and Admin
istration last week that did not go very well at all in that it was a very 
complicated issue and cooler heads did not prevail at that time and that 
is why we decided to come out with interim study. As a result of being 
put on the table and the four or five days tliat we had, I am pleased 
to report that the various parties that Vi/ere interested in the bill, in
cluding the Consumer Protection Bureau of the Attorney General's Of
flee, has successfully negotiated a conlpronrise vvhich ,JiTin strengthen 
consumer protection efforts in New Hampshire. At the saUle time, we 
can avoid duplicate regulations of the truly regulated industries. This 
bill is the result of a study committee that Senator DAllesandro and 
I served on during the summer. One of our goals was to prevent busi
nesses from inappropriately claiming that they are regulated indus
tries .. when in fact they operate under a very weak ,system of TIlaybe 
just simple hcensing. Historically, businesses artificially characterized 
themselves as regulated industries in an attempt to fall within the scope 
of an exemption in the Consumer Protection Act. The floor amendment 
enhances consun18r protection by making it clear that the exception 
applies only to the truly regulated industries such as a bank, insur
ance, utility companies, and it also applies to rural or electric coopera
tives. These people are already subject to comprehensive conSUlner pro-
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tectioll regulation and, under this floor amendment., the Consumer Pro
tection Act will apply to those businesses ()perated under the weak S}'S

tem, or licensing system, \'i,,'hich takes ade;quate consumer protection and 
this is a good result, The f100r amendment also includes an amendment 
offered b); Senator D'Allesandro during the Senate hearing that changes 
the position of law office administrator in the Attorney General's Office 
from a classified to an unclassified. Having worked hard on this study 
committee during the SU111mer and on this bill, that the people worked 
on this weekend, I am pleased that we are able to enact meaningful leg
islation that will further protect the New Hampshire customers and we 
appreciate your SUpp01t on ought to pass. Thank you VeT)' much. 

SEKATOR BARNES: Senator Flanders, you talked about a five hour 
meeting v'lith cooler heads prevailing. \Vere any of the sponsors other 
than yourself at that five hour cool-head meeting? 

SENATOR FLI'L1\[DERS: As a matter of fact, I was not there, I was not 
one of the cool-heads. But, some of the sponsors were there. Yes. 

SENATOR BARNES: Some of the sponsors on this legislation were thereO 

SENATOR FLlc.NDERS: Yes, 
SENATOR BARNES: Thank you very much. 
SENATOR JOHNSON: In looking at this amendment and being a mem
ber of the New Hampshire Electric Co-op, does the exemption laid out 
in the amendment cover sales of energy by the :r--; e'~T Hampshire Elec
tric Co-op? 
SENATOR FLANDERS: Yes, I believe it does. Yes, sir. 

SENATOR JOHNSON: Thank you. 
SENATOR FRLl.NCOEUR I am the one that brought up a lot or the ques
tions in committee with Senator Flanders and I think that "vas why \\'e 
originally came out ''lith the report we did. There v<,as a iarge expallsion 
of court authority under the previous Christn1fts tree bill that we had 
and Senator Flanders, after speaking \vith Inany of the other Senate 
Inen1bers and some legal staff, took that section out. I fully support the 
amendment that he has before us. 

SENATOR BOYCE: Senator Francoeur. 011e of the things that was in the 
original bill that I don't see in here is that it said that "a prevailing plain
tiff shall be awarded attorneys' fees and costs". I am curious \\'hy that 
was left out, because what we are looking at here is probably BOl1lebody 
with quite an adequate capability of hiring an attorney to defend them
selves, but the plaintiff generally has very little. If the claim was say) 
for $10,000 and it was going to cost $5 or S6 or $7,000 to take that to 
court and the plaintiff knew that they weren't necessarily going to get 
their lTIOney back, even if they V.,ro11, ,;vhy vifauld anybody take a large 
C01l1pany to court for $10,000 v\,1hen they kneviT that they might not get 
their attorneys' fees back, whereas in the original bin it said they would, 
if they preyailed, they would get their attorneys' fees so that they would 
not be paying lTIore than they won in the case? 

SENATOR FRANCOEUR I would be glad to answer that. I think at one 
point in tillle, Senator, we bot11 were on the same agreelnent. But, I think, 
from being in the Senate and hearing the discussion over the last six 
years that I have been here, that I kl101\' \\'hen you get into court and 
you get there and somebody has got a lot of money and you are fighting 
with them, that the. person that is going to usually prevail is going to 
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be the person v,rith the most money in a Jot of situations because, by the 
time they drive you through all the process, all the questions thai they 
are going to ask, all the depositions and all that stuff that you are never 
going to prevail. I used to be under the impression that I used to think 
well, if you arc right, you are right and you should get it. I will tell you, 
the 1unger I have been here and the more I have listened, that I don't 
believe that that is the appropriate place, to put it in statute. The cur
rent rules in the court system are thai it is at the discretion of the judge. 
So, if he thinks pretty much that it is blatant that somebody is really 
just playing games and stuff, it is his discretion that. does it. But, if you 
do that. you have got to put it in there for everybody and I guarantee 
you, the guy with the most money is just going to keep on going because, 
at the end, you are going to be paying hin1. 

SENATOR BOYCE: Thank you. 

Amendment adopted. 
Ordered to third reading, 

TAR"EN OFF THE TABLE 
Senator Francoeur moved to have HB 1249, adopting the model Drug 
Dealer Liability Act, taken off the table. 

Adopted. 
HB 1249, adopting the model Drug Dealer Liability Act. 

Question is on the committee anlendn1811t (#3563). 
Recess. 

Out oi Recess. 

SENATOR :MCCARLEY: Is the cornmittee amendment that \ve are vot
ing on the amendlnent tbat turns this bill into a study comHlittee? This 
isn't, e'vcn a tricky parliarnentary inquiry. 

SENATOR BURNS: Yes, it is. 

SENATOR McCarley: OK. Thank you, 

Question is on the committee amendment. 
A roll call was requested by Senator Francoeur. 
Seconded by Senator Boyce. 
The following Senators voted Yes: Burns, Gordon, Below, McCarley, 
Flanders, Fernald, O'Hearn, Pignatelli, D'Allesandro, Wheeler, 
Klemm, Hollingworth, Cohen. 
The following Senators voted No: Johnson, Boyce, Disnard, 
Roberge, Eaton, Francoeur, Gatsas, Barnes, O~Neil! Prescott. 

Yeas: 13 - Nays: 10 
Amendment adopted. 
Ordered to third reading, 

TAKEN OFF THE TABLE 
Senator Wheeler moved to have HB 589, relative to eligibility for un
employment benefits for part-time workers, taken off the table. 
Adopted, 
HB 589, relative to eligibility for unemployment benefits for part-time 
wod:ers. 
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CHAPTER 118 

HB 1437-FN-A - FINAL VERSION 

6mru·02 ... 2776h 

2002 SESSION 

02·2414 

05/10 

HOUSE BILL 1437-FN-A 

AN ACT relative to increasing the staff in the consumer protection and antitrust bill'eau of the department 
of justice, 

SPONSORS: Rep. Marshall Quandt, Rock 20; Rep. Langley, Rock 24; Rep. Spiess, Hills 14; Rep. Marshall, 
Graf 2; Rep. Keye, HillB 30; Sen. D'Allesandro, Dist 20; Sen. Flanders, Dist 7; Sen. O'Neil, 
Dist 18 

COMMI'ITEE: Commerce 

AMENDED ANALYSIS 

This bill allows for the addition of 3 attorneys, 2 paralegals, and one legal secretary to the staff in the 
department of justice, consumer protection and antiLTust bureau. 

Explanation: Matter added to current law appears in bold italics. 

Matter remov'ed from current law appears [in buxckcLs and sLrad,.t±rrouglr.1 

Matter which is either (a) all new or (1) repealed and reenacted appears in regular type. 

6mar02 ... 2776h 

02·2414 

05/10 

STATE OF NEW I-IAMPSI-IIRE 

In the Year of Our Lord Two Thousand Two 

AN ACT relative to increasing the staff in the consumer Pl'otection and antitrust bureau of the department 
of justice. 

Be it Enacted·by ·the Senate and Hause of Representatives in General Court convened: 

118:1 Department of Justice; Consumer Protection and A.l1.titrust Bureau Staff Increased. In order to 

http://www.gencourt.state.nh.us/legislationi2002/HB 1437 .html 3/15/2010 

Richard
Typewritten Text
Exhibit 26



hb 1437 Page 2 of2 

facilitate the Htate's lHll,ticipation in antitrust aml multi-state actions, consumer outJ'each and edue~ltion, 
and the enforcement of the laws of the state relating to consumer protection, the attorney general ma~,' 

appoint 3 assistant attorneys general, and may establish positions for and employ 2 paralegals and one legal 
secretary in the department of justice, consumer proteeti(Jll and antitrust bureau. 

118:2 Elr""tive flate. 1'hi, ad shan take eflect ,/u ly 1, 2003. 

(ApPl'oved: May 3, 2002) 

(Effective flate: July 1, 2003) 

http://www.gencowi.state.nh.us/legislationl2002IHBI437.html 3/15/2010 
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lID 1437-FN-A-AS INTRODUCED 

2002 SESSION 

HOUSE BILL 1437-FN-A 

02-2414 
05/10 

AN ACT relative to increasing the staff in the consumer protection and antitrust bureau of 
the department. of justice and making an appropriation therefor. 

SPONSORS: Rep. Marshall Quandt, Rock 20; Rep. Langley, Rock 24; Rep. Spiess, Hills 14; 
Rep. Marshall, Graf 2; Rep. Keye, Hills 30; Sen. D'Allesandro, Dist 20; 
Sen. Flanders, Dist 7; Sen. O'Neil, mst 18 

COMMITTEE: Commerce 

ANALYSIS 

This bill makes an appropriation for the addition of 3 attorneys, 2 paralegals, and one legal 
secretary to the staff in the department of justice, consumer protection and antitrust bureau. 

Explanation: Matter added to current law appears in bold italics. 
Matter removed from current Jaw appears lloa eFaelEst.s HRB stFl:lehtAJ'8Qgl:t.J 
Matter which lS either (a) all new or (b) repealed and reenacted appears in regular type. 



AN ACT 

HE 1437-FN-A-AS INTRODUCED 

STATE OF NEW HAMPSHIRE 

III the. Year of Our Lord Two Thousand Two 

02-2414 
05110 

relative to increasing the staff in the consumer protection and antitrust bureau of 
the department of justice and making an appropriation therefor. 

Be it Enacted by the Senate and House of Representatives in General Cou.rt convened: 

1 1 Department of Justice; Consumer Protection and Antitrust Bureau Staff Increased. In order 

2 to facilitate the state's participation in antitrust and multi-state actions, consumer outreach and 

3 education, and the enforcement of the laws of the state relating to consumer protection, the attorney 

4 general may appoint 3 assistant attorneys general, and may establish positions for and employ 

5 2 paralegals and one legal secretary in the department of justice, consumer protection and antitrust. 

6 bureau. 

7 2 Appropriation. The sum of $ 375,000 for the fiseal year ending June 30, 2003, is hereby 

8 appropriated to the department of justice for funding additional staff positions within the consumer 

9 protection and antitrust bureau as provided in section 1 of this act. The governor is authorized to 

10 draw a warrant for said sum out of any money in the treasury not otherwise appropriated. 

11 3 Effective Date. This act shall take effect July 1, 2002. 
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lIB l437 ·FN·A . FISCAL NOTE 

LBAO 
02-2414 
lf17/02 

AN ACT relative to increasing the staff in the consumer protection and antitrust bureau of 
the department of justice and making an appropriation therefor. 

FISCAL IMPACT: 

The Department of Justices states this bill will increase state general fund expenditures by 

$375,000 in FY 2003, $393,750 in FY 2004, $413,438 in FY 2005, and $434,109 in FY 2006. 

This bill appropriates $375,000 from the state general fund to the Department of Justice for the 

fiscal year ending June 30, 2003. 

METHODOLOGY: 

This bill allows the Department to appoint three assistant attorney generals and establish 

positions for two paralegals and one legal secretary in the Department's Consumer Protection 

and Antitrust Bureau. This bill also appropriates $375,000 for funding the additional staff 

positions in FY 2003. Salary and benefit calculations assume salaries for the assistant attorney 

generals are established pursuant to RSA 94:1~c, and the positions are exempt from annual 

steps under RSA 94:3. In addition, salary and benefit costs for the two paralegal II positions at 

labor grade 19, and legal secretary position at labor grade 13 are estimated, assuming the half 

year impact of a 2% salary increase effective December 27, 2002, and annua1 steps thereafter. 

The costs are as follows: 

FY 2003 FY2QQ4 FY 2005 FY2oo6 

Assistant Attorney General 

(3 @ $56,800) $170,400 $170,400 $170,400 $170,400 

Paralegal II (2 @ LG 19) 57,740 60,762 63,453 66,105 

Legal Secretary (L013) 22,591 23,790 24,726 25,721 

Benefits@ 26.5% 66,444 67,562 68,523 69,490 

Total Salary & Benefits $317,175 $322,514 $327,102 $331,716 

The appropriation language in this bil1 addresses only the funding for the positions, and does 

not specifical1y authorize any additional associated costs including, but not limited to, current 

expense, equipment, travel, and litigation. 

The Department assumes the balance of the appropriation and estimated future impact will 

include these associated additional costs, and estimates annual increases of 5%. 

• 
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BILL TITLE; 

DATE; 

LOB ROOM; 

HOUSE COMMITTEE ON COMMERCE 

PUBLIC HEARING ON HB 1437-FN-A 

relative to increasing the staff in the consumer protection and antitrust 
bureau of the department of justice and making an appropriation 
therefor. 

February 5, 2002 

302 Time Public Hearing Called to Order; 3:10 pm 

Time Adjourned: 3:35 pm 

(please circle if present) 

~~~~~~:'~~~~~~;~~:~fl~~~~T~SirOS, Belanger, Avery, Kenney, 
~ uan D. Flander Spiess, M. Clark, Crosby, T. Reardon, 

Bill Sponsors; Reps. M. Quandt, Langley, Spiess, Marshall, Keye and Sens. D'Allesandro, 
Flanders and O'Neil 

TESTIMONY 

* Use asterisk if written testimony andlor amendments are submitted. 

Rep. Marshall Quandt, sponsor - Introduced the bill and noted that the Consumer Protection 
Bureau (CPB) hall very limited staffing to handle consumer demand of nearly 40,000 phone calls. 

Kristin Spath. Attorney General's Office. Consumer Protection Division - Need the staffing 
as proposed to be able to cover the basic range of Consumer Protection Bureau responsibilities. 
These include registering various organizations and many other things such as mediation of 
disputes. They have 13 volunteers who supplement staff in selected areas_ Calls: 38, 000; Mediate: 
2000; Written: 7500. They also participate in multi-state actions, mostly by volunteer staff time. 
Positions needed: anti-trustlmulti-state +1 attorney; CSR Protocol and Public Relations +1 Attorney; 
Website and Marketing & Compliance =1 attorney. Total need for 3 attorneys. Visibility is 
important to better enforcement. 

Q; Rep. Robert Batchelder - Are any activities self-funding? 

A: Yes, various penalties. Another bill provides for fees and penalties, e.g. for registration (of health 
clubs) or for failure to register. 

Jonathan Baird, NH Legal Assistance Supports the bill. Beefing up the CPE would be very 
helpful to his constituency. Consumer needs go largely unapprised in this state, and this would help, 

Ed O'Brien. CPR volunteer This requested increase would more than pay for itself in the multi~ 
state area. He participated privately in three cases, which the ePB didn't have the staff to join. 



· , 

Peter Wright. Franklin Pierce Law Center - Franklin Pierce Law Center supports the bill. It is 
in the best interest of honest businesses to have strong consumer protection to weed out thoso who 
would drag down the reputation of others, and compete by offering unreliable services. 

Respectfully Submitted: 

Gene B. Marshall, Clerk 



Remarks before the House Commerce Committee regarding HB 1429, 
An Act Relative to the Scope of the Consumer Protection Act. 

February 5, 2002 

David Rienzo, Assistant Attorney General. 

Good afternoon Mr. Chairman and members of the Committee. My name is David 
Rienzo, and I am an assistant attorney general in the Consumer Protection and Antitrust 
Bureau of the Department of Justice, and 1 appreciate this opportunity to describe for you 
the reasons the Bureau supports adoption of HB 1429 ("the Bill"). 

This bill is in four parts, and amends NH RSA 358-A, the Consumer Protection Act 
("the Act"). I shall discuss each part in order. 

Part one of the Bill would add a new provision to RSA 358-A:2, that section of the 
Act which sets out a non-exclusive list of prohibited .acts. This provision is, on its face 
and by its plain language, antimonopoly and procompetitive. These are values the 
Bureau believes should be promoted by the State and therefore the Bureau supports this 
provision. 

The second and third parts of the Bill seek to eliminate a longstanding confusion 
related to the exemption language contained in RSA 358-A:3, I. As I have discussed 
before this Committee before, this section has been the subject of three contradictory 
interpretations by the New Hampshire Supreme Court. In 1987, in Rousseau v. 
Eshelman 129 N.H. 306 (1987), the Court held this provision exempted all "regulated 
industries." Then, in 1992, in Gilmore v. Bradgate Associates, 135 NH 234 (\ 992) the 
Court held that the exemption only covered "transactions otherwise permitted" by 
another statute or rule. Then in 2000, in Averill v. Cox, 145 N.H. 328 (2000) the Court 
again reversed itself and restated its exemption as previously set out in Rousseau. 

The Bureau believes the broad exemption enunciated by the Court in Rousseau and 
then again in Averill creates a significant impediment to our mission of protecting 
consumers. This is due to the uncertainty of whether any business the Bureau may be 
investigating is exempt from RSA 358-A due to the Court's broad interpretation of the 
exemption provision ofRSA 358-A:3. 

Accordingly, I will discuss the second and third sections of the Bill in this tight. 

The second section of the Bill looks directly at this historical confusion. Because the 
confusion seems to stem from the current language of the statute, specifically the statute's 
declaration that "trade or Commerce otherwise pennitted" is exempt, the Bill amends that 
language to hold "Conduct in trade or commerce expressly pennitted" by statute or 
regulation would be entirely exempt from 358-A. It is the Bureau's opinion that this is a 
significant improvement in the statute, and would eliminate much of the confusion that 
currently surrounds the present exemption language by forcing the analysis to focus on 



the individual acts alleged rather than whether the actor is a member of a regulated 
industry. Furthermore, an effect this language would have, and that the Bureau believes 
is important, is that as amended, the Act would specifically give the state legislature and 
state regulatory agencies the express power to decide exactly what acts are permitted, and 
what acts are "unfair or deceptive.)' 

This provision of the Bill would be of great help to the Bureau because when a 
complaint alleging an unfair or deceptive act is received, and the complaint is against a 
member of an industry which is covered by specific laws or rules, the Bureau would be 
able to determine whether the acts alleged are permitted by those rules or regulations. If 
so, they would be wholly exempt from the Consumer Protection Act, and the Bureau 
would be unable to take any action. If, however, the acts alleged are not specifically 
permitted by the regulating agency because they are disallowed, or because the statutes 
and regulations are silent regarding the acts, the Bureau would have the ability to analyze 
them Wlder the standards ofRSA 358-A. This would reduce confusion relating to the 
jurisdiction ofRSA 358-A, and allow the Bureau to concentrate more ofits time on its 
core mission of protecting consumers. 

The third part of the Bill is related to the second, and the Bureau also supports this 
proposed language. The third section of the Bill adds a new subsection to the Act which 
provides a framework for the identification of regulated industries and then protects 
industries so identified from exposure to double or treble damages under RSA 358-A: I 0, 
l. 

If this proposed amendment is adopted, whenever in the future a complaint is made, 
the following two-part analysis would be required: 

I) Is the actor operating as a member of a regulated industry? 
2) If so, are the acts alleged expressly permitted by al'ly controlling statute or 

regulation? 

If the answers to both I and 2 are yes, then the acts alleged would be wholly exempt 
from RSA 358-A. 

If the actor was operating as a member of a regulated industry but the acts alleged are 
not expressly permitted, (the answer to question I is yes, and the answer to question 2 is 
no),the actor would be subject to RSA 358-A, but would not be exposed to an order to 
pay double or treble damages. The actor could still be subject to action by its regulatory 
agency under its own enforcement powers, but as we have heard before, regulatory 
agencies cannot provide relief for the injured consumer. At best, the regulatory agency 
can prevent future harm by the use of cease and desist orders, and they can pWlish bad 
behavior through administrative fines and other sanctions, but they cannot get the injured 
consumer his or her money back. This amendment guarantees the consumer a means of 
securing restitution. 



If on the other hand, the actor is not a regulated industry, the entire Consumer 
Protection Act wpuld apply, and the actor would be liable for an order to pay up to treble 
damages. 

The fourth section of the Bill amends RSA 358-A:IO, I to conform with the ncw 
requirements set out in the third section of the Bill. 

In short, the effects of the second, third, and fourth sections of the Biii would be to 
return the exemption provisions of the Consumer Protection Act to the status they had 
from 1992 to the end of 2000, with the added effect of protecting qualified regulated 
industries from the possibility of having to pay multiple damages for violations of the 
Act. 

As I stated at the beginning of these remarks, the Bureau believes this Biii will 
provide some much needed clarity in interpretation of the Consumer Protection Act, and 
will thus significantly streamline the enforcement process. Therefore the Consumer 
Protection and Antitrust Bureau of the New Hampshire Attorney General's Office 
strongly supports this legislation. 

Thank you again for the opportunity to address the Committee, and I will be glad to 
respond to any questions you may have. 



Comments of W. John Funk. counsel to the New Hampshire Bankers Association 

I understand thatthe sponsors ofthis bill seek to make certain that consumers 
have remedies available against businesses that are regulated by state or federal 
regulatory agencies for unfair or deceptive practices if such remedies are not 
available under other statutory or regulatory schemes. In concept. I think this is a 
worthy objective. The problem is how to express this intent in a manner that 
does not cast a wider net than is necessary to solve the problem. 

I am counsel to the New Hampshire Bankers Association which represents state 
and federally chartered banks in this State. As you are aware, banking is heavily 
regulated by federal and state regulatory agencies - probably more so than any 
other type of business with respect to consumer issues. 
• There is an alphabet soup offederallaws and regulations that cover 

consumer loans, leases, mortgages, deposits and so on. 
• There are additional consumer banking laws and regulations at the state 

level. 
• These laws provide a variety of remedies for consumers. 
• Banks are regularly examined for their compliance with these laws and 

regulations by federal and state regulatory agencies with broad regulatory 
authorities. 

I state these facts as background because I am concerned that the language of 
the bill is too vague to exempt banks from its proviSions. 
6 It wi!1 have the effect of subjecting banks to another regulatory authority in the 

form of the Attorney General in addition the state and federal banking 
agencies. 

• It will also expose banks to new consumer claims under state law when other 
adequate remedies exist. 

I am troubled by the proposed amendments to RSA 358-A:1 in Paragraph 2 of the 
bill. 
• Paragraph 2 states that "conduct" in trade or commerce that is "expressly" 

permitted under any laws, rules, standards or regulations as promulgated or 
adopted by any regulatory board or officer acting under statutory authority of 
this state or of the United States. 

• I am unclear as to the scope of what is intended by this language. 

While banks are heavily regulated with respect to many of their business lines, it 
is uncommon for regulatory schemes to expressly permit specific conduct. 
• Rather, they speak in general terms and allow the practice of banking to 

evolve. For example, our state law says that banks can engage in any type of 
secured or unsecured lending to consumers, but it doesn't say specifically 
how the bank can engage in that business. Is this "conduct" that is 
"expressly" permitted? 



• Far more frequent than permissive laws or regulations are restrictions or 
limitations on activities. Thus, a law may say a bank can engage in variable 
rate lending, but restricts the activity by requiring disclosures and prohibiting 
certain conduct. Will activities that are not prohibited by deemed "expressly" 
permitted? 

The effect of this confusion will be that consumers will be encouraged to bring 
suits against banks under the consumer protection act, even though other 
remedies exist under federal or state regulatory schemes, to increase leverage. 
The burden of proof will be on banks to show that there is some specific law or 
rule that expressly permits them to engage in the exact activity - a burden that 
will be impossible in many instances, even though the general conduct is 
permitted and regulated by a bank regulator. In my opinion, very little "conduct" 
will be found to be exempt. 

Of equal concern is the second exemption found in Paragraph 3 of the bill. 
Assuming that a bank is not found to be exempt under Paragraph 2, then it may 
be exempt from the double or treble damages provisions of the consumer 
protection act if it satisfies four tests. Leaving alone for a moment that a federally 
chartered bank or out-of-state bank could never satisfy the tests (i.e., it refers to 
New Hampshire boards or officers only), I submit that it will be virtually 
impossible for a bank to qualify. 
• The first test requires that a state regulatory board issue a license to the bank 

to conduct the specific activity. In this state, banks get a charter and a 
certificate of authority to engage in a banking business, not a specific activity. 
Thus, a question exists wllether this test is met. 

• Assuming that the charter and certificate are the equivalent of a license, the 
second test should not be a problem 

• Nor should the third test be a problem because the state banking department 
has all of the listed powers. 

• The fourth test requires a showing that there is a remedy under another 
regulatory scheme which affords consumers with protections that are 
equivalent or superior to the consumer protection act. The remedies under 
the federal regulations such as trust in lending (Z) or equal opportunity (8) are 
very specific, but they are different from the consumer protection act. How to 
prove they are equivalent or superior is difficult and one could argue that if 
they don't contain double or treble damages, they fail to meet the test. 

Thus, it is likely that a bank will fail to satisfy the first and the fourth tests and will 
be subject to the full remedies of the consumer protection act. 

Finally, the language of the bill is incomplete or inacGurate which will only add to 
the confusion (Le., activity, licensing, standards and codes). 

We ask that you expressly exempt banks or take steps to clarify the language to 
prevent it from being applicable to them. 



TO: 

FROM: 

DATE: 

RE: 

MEMORA..l'ffiUM 

Honorable C. Jeanne Shaheen, Governor 
Honorable Gene Chandler, Speaker of the Honse 
Honorable Arthur P. Klemm, Jr., President of the Senate 
Honorable Karen O. Wadsworth, House Clerk 
Honorable Gloria M. Randlett, Senate Clerk 
Michael York, State Librarian 

Rep. Marshall E. Quandt, Chair 

November IS, 2001 

Final Report on Chapter 12: 1, Laws of 2001 
IIiJtl'mf, establishing a committee to study the consumer protection effort in 
New Hampshire. 

Pursuant to Chapter 0012:1, Laws of2001, enclosed please find the report of the 
committee charged with studying the consumer protection effort in New Hampshire. 

Please feel free to contact me with any questions or comments. 

MEQ/jal 
Cc: Study Committee Members 

Pam Smarling, Committee Researcher 



Overview 

CONSUMER PROTECTION IN NEW HAMPSHIRE 
(HB 109, Cbapter 12:1, Laws of 2001) 

STUDY COMMITTEE FINAL REPORT 

November 15, 2001 

There is mounting evidence that conswner fraud and abuse are increasing. There have been an 
increasing nwnber of bills filed each year in the Legislature to address various aspects of this 
problem. Testimony from the Attorney Generals office, and various state agencies and regulators 
confirm a rising tide of complaints and problems. New technologies are creating new avenues for 
abuse. The problems are increasing complex and difficult to uncover. There are indications that 
the existing Consumer Protection Statute (RSA 358A) may be inadequate to deal with these 
concerns, and has been weakened by recent court decisions. 

Historv of RSA 358-A, the New Hampshire Consumer Protection Aet 

The New Hampshire Conswner Protection Act was adopted in the 1970 legislative session. 
Earlier attempts to adopt a Conswner Protection Act in New Hampshire had failed in 1967 and 
1969. All three bills on this subject were very similar in scope and content. They were based on 
model legislation that was developed by the Committee of State Officials on Suggested state 
Legislation and published by thc Council of State Governments (CSG). In 1967, two states, 
Hawaii and Washington had adopted similar versions of the model act. By 1969, it had been 
adopted by nine additional states (Arizona, Kansas, Maryland, Massachusetts, Missouri, New 
Mexico, Rhode Island, Texas and Vennont). 

The Statute has been interpreted to contain a broed exemption for "regulated" industries. At the 
time this statute was adopted in New Hampshire, 42 of the 81 professions currently regulated by 
a board or agency of the state were regulated. Since 1970, 39' new professions have been added to 
the list of regulated entities. 

Findings 

The Study Committee has me! on eight occasions and received testimony from the Attorney 
General, the head of the Consumer Protection Division of the AG's office, the Insurance 
Department, the Banking Department, canswner advocates and industry lobbyists. Testimony 
from these interested parties indicates the following: 

• There is statistical evidence of a rising tide of complaints by consumers of abuse, 
fraud and misrepresentation. 

• Resources to respond to complaints, investigate issues, and prosecute abuse are 
limited. 



• New technologies and advanced marketing techniques make it increasingly difficult 
to monitor commercial practices and enforce existing statutes. 

• Companies domiciled outside of New Hampshire are transacting a significant and 
increasing volume of retail commerce. 

• The existing Consumer Protection Statue (RSA 35&A) has been interpreted to contain 
a broad exemption for "regulated" industries. Recent court interpretations appear to 
have weakened the reach of the statute and the ability of the individual or the state to 
pursue effective remedy. 

Conclusions 

Based on evidence and testimony presented, the Committee has reached the following 
conclusions: 

• The manner in which COmmerce is conducted, and the methods and avenues for 
marketing to consumers are constantly evolving. 

• New technologies and marketing delivery systems enhance access to the consumer, 
but also provide new opportunities for fraud and abuse. 

• The volume of complaints has increased in proportion with the growth in the 
underlying population of the state, and the growth in consumer marketing and 
spending. 

• Senior citizens are an increasing percentage of the population and are uniquely 
vulnemble to postal and telemarketing fraud. 

• State regulatory resources dedicated to deal with these issues have not grown 
proportionately with the scope and magnitude of the problem. 

• Existing statutes to protect the consumer have not been updated to address emerging 
issues. 

• Broad exemptions resulting from recent court decisions appear to limit the ability of 
the individual to pursue redress through the right of private action, or the ability of the 
Attorney General's office to pursue effective enforcement. 

Recommendations 

The Committee recommends consideration by the legislature of the following course of action: 

I. A significant increase in the resources allocated to the Attorney Geneml's office, 
Bureau of Consumer Protection, to provide adequate manpower to investigate and 
prosecute conswner fraud. 



2. Improved coordination and communication between the various regulatory 
departments and authorities to better assess and define the scope and magnitude of the 
problem, and to coordinate effective remedy. 

3. A careful review and analysis by the legislature of the scope and breadth of the 
"regulated industries" exemption of the Consumer Protection Statute to determine if 
adequate supervision and control of business activities of regulated entities exists to 
protect the consumer. 

4. A clarification of statutory language to assure a right of private action for abuses in 
areas of business not actively regulated by state supervisory authorities. 

Establishment of a dedicated fund within the office of the Attorney General for deposit of 
licensing fees and settlement awards to support the cost of increased staffmg in the Bureau of 
Consumer Protection 
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HB 1437-FN-A. relative to increasing the slaff in the consumer protection and antitrust bureau of 
the department or justice ami making an appropriation therefor. OUGHT TO PASS 
Rep. Marshall E. Quandt for Commerce: The bi!! makes an appropriution for the addition of three 
attorneys. two paraie.!,!uls and i:t legal secretary for the consumer protection and ami-trust division. 
It is expected to have a strong financial benefit to bring ll1 settlement money from multi-state <lC

tions til at the Attorney General's Office \\'il1 llO\.\' he able to participate in. Vote 13-0. 
Adopted. 
Referred to Finance. 

SPECIAL ORDER 
HB 1303-FN, prohibiting the wearing of certain facial coverings. INEXPEDIENT TO LEGISLATE 
Rep. Stephen H. Nedeau for Climinal Justice and Public Safety: This bill would have amended RSA 
631:4 (criminal threaTening) to include [L new section (0. This ne\\' section would make it a crime 10 
wear "a mask. j1CfOd. or other device intended TO conceal the wearer's identity with the intent to tenorize 
another." The committee felt that this was unnecessary since the wearing of a mask, hood Or other de
vice was imm.ateriaL All of the acts listed in criminal threatening are climes whether or not a mask is 
worn. The new section (0 would be overly broad and could be applied to a Halloween mask. The bill 
would also enhance the penalty for criminal threatening to make the wearing of a "mask., hood, or other 
device". a class B felony. This would apply to the offenses listed in subparagraphs I (a) through I (d). 
This would make it a class B felony to place "any object or graffiti On the propeny of another." It was 
the vote of the committee that such an expansion of RSA 631:4 is not appropriate. Vote 13-0. 
Adopted. 

REGuLAR CALENDAR (CONT'D.) 
HB 1151) establishing a commission to examine the status of public school cuniculurn requirements 
in civic education. OUGHT TO PASS ·WITH AMENDMENT 
Rep. Charles E. Sova for Education: The majOlity of the committee felt that the commission estab
lished by this bill, especially with its expanded role as contained in the amendment. can make 
positive recommendations for the development of civics programs in both the educational system 
and society in general. Vote 10-7. 

Amendment (21S4h) 
Amend the title of the bill by replacing it with the following: 

AN ACT establishing a commission to examine and assess the status of CIvic education in New 
Hampshire. 

Amend the bill by replacing all after the enacting clause with the follo\Ning: 
1 Purpose. The general cOUl1 recognizes that an active and informed citizenry is tbe foundation 

for preserving personal liberty and democratic society under a republican fonn of government, and 
wishes to explore and improve the means by which the state seeks to promote civic understanding 
and engagement among its residents. The general court also recognizes that developing and main
taining an infonne.d and engaged citizenry Ultimately requires educating youth at both the primary 
and secondary levels in the principles, organization, and operation of federaL state. and local gov
ernment. Moreover. the general court is concerned by Kew Hampshire department of education data 
indicating that 35 percent of 6'h graders and 45 percent of 10111 graders scored at the novice level in 
civics and government examinations, as well as the implications such data may have for democratic 
governance and civil society in future years. The genera! court therefore establishes a commission 
to examine and assess the status of civic education in New Hampshire. 

2 Commission Established. There is established a commission to examine and assess the status 
of civic education in New Hampshire. 

3 Membership and Compensation. 
1. The members of the commission shall be as follows: 

(a) Two members of the house of representatives, appointed by the speaker of the house. 
(b) Two members of the senate. appointed by the president of the senate. 
(c) The commissioner of the department of education, or designee. 
(d) The secretary of state, or designee. 
(e) One primary school educator and one secondary school educator, appointed by the com

missioner of the department of education. 
(0 A representative from the university system of New Hampshire, appOinted by the chan

cellor of the university system of NevI,' Hampshire. I 
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MINUTES 
HOUSE FINANCE COMMITTEE 

EXECUTIVE SESSION -: February 19, 2002 
Room 209, Legislative Office Building 

Rep. Stone, chairman, opened the division executive session at 9:15 a.m. 

Members Present: Chm. Stone, Reps. Holbrook, Wheeler, Blanchard, Coes and Mitchell. 

**HB 556-FN-A, making certain appropriations to the department of cultural 
resources aud the department of safety. 

Michael Kane, LBA, explained amendment 2002-2659h. Rep. Wheeler moved to 
adopt the amendment, Rep. Coes seconded this motion. Vote 6·0. Rep. Wheeler 
moved to report OTPA and Rep. Coes seconded this motion. Roll Call vote 6-0. 

**HB 1409-FN-A-L, relative to payment of autopsy expenses and making an 
appropriation therefor. 

Jeff Pattison, LBA, explained the path through Fiscal Committee and detailed the 
authority by statute. Steve Judge, A.G.'s Office, explained that the legislature let 
counties off the hook for payment unless they specifically request it. Two 
amendments will be prepared for review and recommendations this afternoon. 
1:00 p.m. (Rep. Anderson now present). Amendments 2002·2734h and 2002·2733h 
both wel'e submitted. Rep. Wheeler moved to adopt amendment 2734h. Rep. 
Blanchard seconded this motion. Roll Call vote 6-1. Rep. Wheeler moved to report 
OTPA (2002:2734h), Rep. Blanchard seconded this motion. Roll Call vote 6-1. 

**HB 1279-FN-A, making an appropriation for the purchase of equipment to 
record committee sessions. 

Rep. Stone explained why I'l'L was warranted and thus moved to reporl; ITL. Rep. 
Coes seconded this motion. Roll Call vote 6·0. 

**HB 672, (New Title) relative to insurance coverage for mental and nervous 
conditions and for treatment for chemical dependency. 

John Hunt, Chairman for the Commerce Committee, urges support because of 
the precedent it might set and the number of bills that would ultimately have to 
come before finance. Alex Feldvebel, Insurance Department, submitted an 
amendment which added specifics in terms of maximum amount of dollars or 
numbers of days or visits as a guideline to the Insurance Department for acceptance. 
Rep. Moore spoke to clarify the confusion regarding the width and breadth of the 
bill- full parody versus a limited approach. Tom Fox. Medical Director of 
Alcohol and Substance Abuse. clarified where the payment would be made. 
Health and Human Services versus Insurance. No action was taken. Recessed until 
later in the afternoon. Rep. Anderson joins the session. Afternoon Session: 
Continuation of HB 672: Amendment 2002·2664 moved by Rep. Wheeler, 
seconded by Rep. Blanchard. Motion passed 7·0. Rep. Blanchard moved to 
report OTPA. Seconded by Rep. Coes. Roll Call vote 3·4. Rep. Wheeler moved to 
report ITL, seconded by Rep. Stone. Roll Call vote 4·3. 



, **HB 557-FN-A, (New Title) relative to victims' assistance programs and the 
victims' assistance fund. 

Rep. Bill Knowles, Criminal Justice and Public Safety, described the bill and 
explained how the victims assistance fund functioned. Funds are increasing and the 
perpetrators are paying for victims, Linda Griebish from NH Coalition against 
Sexual Violence discussed increase in demand as well as an increase in cost. A 
benefit from having both issues under one roof. She further explained the 
relationship between source of funding and these expenditures. Sandra Matheson, 
Director of State Victims Assistance in the Attorney Generals Office. Recess 
until tomorrow for updated paper. 

**HB 1302-FN, (New Title) relative to the purchase of certain prior service credit 
by members of the retirement system, relative to legislative review of retirement 
fund investment practices, and relative to the payment of medical benefits costs 
for retired state employees. 

Rep, Dyer of Executive Departments & Administration explained the purchase 
of past years of service and the housekeeping aspects of the bill. Replace every five 
years reporting system to the "prudent man" investor. Rep. Wheeler moved to 
report OTP, Rep. Holbrook seconded the motion. Roll Call vote 6-0 (Rep. 
Blanchard was out of the room & Rep. Johnson passed because he's in the system) 

**HB 1437-FN-A, relative to increasing the staff in the consumer protection and 
antitrust bureau of the department of justice and making an appropriation 
therefor. 

Kristen Spath from Attorney General's Office (Consumer Protection Bureau) 
this 'bill is a result of a study committee. She described the mediation process and a 
variety of other services provided by her unit, Readers' Digest and Puhlishers 
Clearing House have recovered hundreds of thousands of dollars for consumers but 
are limited by resources. They would not have had the resourCes to help these 
consumers alone. But by relying on other States resources they were enabled to help 
these consumers, Recessed until 9:00 a.m. Wednesday, February 20tL awaiting 
comments from the sponsors. 

**SB 201-FN, (New Title) relative to the job training program for economic 
growth, 

Commissioner Ratoff, Job Training Program, was called the "Challenge Grant". 
4110 of 1% administration fee will become the source of funding the new training. 
However three issues had to be dealt with. 1) Committee - is now formed by 
commissioners, 2) Grant Cap - now have $1 million no need for $25,000 cap, 3) 
Manufacturing - small businesses are the recipients without emphasis on 
manufacturing. Rep. Coes moved to report OTP, Rep. Anderson seconded this 
motion. Roll Call vote 8-0. 

Respectfully submitted: 

/'2)~/;J· 
(~ .;;:;"N(;r v(rt~.,~ 

Rep. Robert L. Wheeler 
Division I Clerk 
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HOUSE FINANCE COMMITTEE 

EXECUTIVE SESSION - February 20, 2002 
Room 209, Legislative Office Building. 

Rep. Stone, chairman, opened the division executive session at 9:00a.m. 

Members Present: Chm. Stone, Reps. Holbrook, Anderson, Wheeler, Blanchard, Coes and 
Mitchell. 

**HB 1437-FN-A, relative to increasing the staff in the consumer protection and 
antitrust bureau of the department of justice and making an appropriation 
therefor. 

Rep. Marshall Quandt, prime sponsor, Commerce Committee, explained the 
purpose of the bill- increasing consumer protection in the Attorney General's Office. 
Discussion took place regarding companion bill HB 1438. Rep. Blanchard moved to 
report Amendment 2002-2776h, Rep. Coes seconded that motion. Vote 6-0. Rep. 
Blanchard moved to report OTPA, Rep. Coes seconded the motion. Roll Call vote 
6-0. 

**HB 557-FN-A, (New Title) relative to victims' assistance programs and the 
victims' assistance fund. 

Jeff Pattison, LBA, explained the fiscal note and amendment. Rep. Wheeler 
moved to report OTPA, Rep. Coes seconded the motion. The amendment to be 
drafted by Jeff Pattison and returned to Division I prior to presentation to the Full 
Committee. The portion of fine dollars that formerly went to the Court 
Modernization Fund now is received by the Victim's Assistance Fund. With the 
projected flow from revenue and the establishment of the $1 million cap, victims of 
sexual assault may be added and the General Fund should expect to receive about 
$150,000. Roll Call vote 7-0, OPTA. 

Respectfully submitted: 

2/' r;-;;;:;:='" £//1 
'~~'1 ::;?.-4.t'V 
Rep. Robert L. Wheeler 

Division I Clerk 
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:.: Contract Funding. Any C(lnlraCl for special education advocacy services entered mtll pursuant 
to, this act ",hall provide fur thl.' minimum cqulvtdent of 2 full-time specIal education advocates and 
shall Cllvcr incidelllal overhead and admllllstratiVl' COSL~ not to exceed $lCJ],OOO for the fiscal year 
enclll1g June :'\(L :WCl3 anc! $105,()OO for the fiscal year ending June ::;0, 2004. 

:I Depanment of Education; Special Education Funds. Any funtling for special education advo
cacy serVIce" pursuam 10 this act shall be prO\·'ided fronl special education funds appropriated to 
the department of education. 

4 Efiectl\lc Dale_ This act ",Iud I tithe eflect 60 day.~ after it.c; pa,~sage 

HE 1302~FN. relative to the purchase of certain prior service credit by members of the retirement 
system. relative to legislative review of retirement fund investment practices. and relative to the 
payment of medical bcnefib costs for rcl1red state employees. OUGHT TO PASS 
Rep. Roben L Wheeler for Finance: This bill allows for purchase of some but not necessarily all 
of a participant's P3St service. removes requirements of legislative review that have been updated 
by the system and changes a date of payment to accommodate the accounting system without an) 
negative implication on the general fund. Vote 20-0. 

HB 13:24~FN, requiring that budget requests made by the state government be limited by inflation
ary and population growth indice.s. REFER FOR INTERIM STUDY 
Rep. Elizabeth S. Hager for Finance: This bill set maximum guidelines for departmental biennial 
budget reqllests. Up to a two year increase in the total percentages of CPI and population would be 
the cap for growth, Special circumstances and legislative mandates could cause the caps TO be 
exceeded. Five other states now use the total of CPI and population growth to cap increases. There 
were too many questions as to how to apply these growth factors to pass the blll now. Material 
from the other states has been insufficient in setting benchmarks. thus the recommendation of in
terim study_ Vote 20-0. 

HE 1409-FN-A-L, relative to payment of autopsy expenses and mating an appropriation therefor. 
OUGHT TO PASS WITH AMENDMENT 
Rep. Robert L. Wheeler for Finance: The Committee felt that since there was no money for this 
appropriation and the Attorney General has gone to the fiscal committee to resolve financial diffi
culties in this area the last two times they occurred, that solution should continue. The amendment 
removes the appropriation and leaves the policy intact. AuTOpsy expenses will be competing for 
dollars in tbe next biennial budget. Vote 18-1. 

Amendment (2734h) 
Amend the tille of the bill b) replacing it with the following: 
AN" ACT relative to payment of autopsy expenses, 
Amend the bill by repJacing all afIer section :2 with the following: 

3 Effective Date. This act shall take effect July 1, 2003. 

AMENDED ANALYSIS 
This bill changes the procedures for payment of autopsy expenses by the state and by counties. 

HE 1437~FN~A, relative to increasing the staff in the consumer protection and antitrust bureau of 
the department of justice and making an appropriation therefor. OUGHT TO PASS ¥lITH 
AMENDMENT 
Rep. MaryAnn N. Blanchard for Finance: This bill, as amended. creates pOSitions in the Consumer 
Protection and Antitrust Bureau of the A.G.'s office. It further removes the appropriation and 
Changes the effective date to July 2003. It is expected that funding these positions will be part of 
the next budget preparation for the A.G.'s office. The need for fmancial support for this Bureau 
was clearly demonstrated in a study by the Commerce Committee regarding the changing nature 
and amount of consumer fraud. Vote 18-0. 

Amendment (277611) 
Amend the title of the bill hy replacing it with the following:: 
AN ACT relative to increasing the staff in the consumer protection and antitrust bureau of the 

department of justice. 

Amend the bill by replacing all after section I witb the following: 
'2 Effective Date. This act shall take effect July L 2003. 

AMENDED ANALYSIS 
This bill allows for the addition of 3 attorneys. :;. paralegals, and one legal secretary to the staff 

in the department of justice, consumer protection and antltrust bureau. 
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The Senate Committee on Executive Departments and Administration held a 
hearing on the following: 

HB 1437·FN-A (New Title) relative to increasing the staff in the 
consumer protection and antitrust bureau ofthe 
department of justice. 

Members of Committee present: Senator Russell E. Prescott, D. 19 
Senator Robert B. Flanders. D. 7 
Senator Gary R. Francoeur. D. 14 

The Chair, Senator Russell Prescott, opened the hearing by calling On the 
prime sponsor, Representative MarshaUQ·uandt. 

Rep. Quandt: Thank you very much Mr. Chairman, honorable members of the 
Committee. I do have a last minute Amendment that has been requested by 
the Attorney General's office that I would like to pass around (See 
Attachment #1). Actually, Assistant Attorney General Steve Judge will 
address that Amendment. I believe it is pretty much germane to ... You know 
along time ago back when I was in Sunday school, the one thing that the 
Minister taught me was, Quandt, shut up, count your blessings and go away 
quietly. 

Mr. Chairman, this Bill is one of three Bills that came out of a very in-depth, 
intense Study Committee that tool place over the summer and we probably 
met ten or twelve times dealing with. consumer protection issues. The 
Committee was comprises, natllrally, of Senators and State Reps. Some of the 
things that we found and this was the flrst time the State of New Hampshire, 
in all organized mann81" actually to a look at the consumer protection effort 
in the state of New Hampshire. 

I think that they have been with us somewhere in the vicinity of over 20 
years and they have had increased staff, decreased staff, whatever. But, one 
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of the things that we found which was quite amazing was the number of staff 
they have and the number of complaints they deal with. They run the 
Consumer Protection Division of the Attorney General's Office, if my 
understanding is correct, with approximately two and a half lawyers and 
thirteen volunteers to handle in the vicinity of 20,000 written and verbal a 
and telephonic complaints a year. 

How they are able to do the job that they are doing right now, absolutely 
amazes me; how they are able to bring in a few hundred thousand dollars a 
year that the State of New Hampshire (inaudible) because of settlement, 
amazes me. Out of their two and a half lawyers, one of them is detailed for 
the Anti-Trust Division, which is becoming more and more prevalent in New 
Hampshire. We did a Study Committee on a hospital business practices 
which Mr. Chairman, you were a member of and the Study Committee 
reported, basically, I can't say direct, but in the strongest words possible, 
requested the Anti-Trust Division or the Consumer Protection Division to 
investigate some very serious complaints' that were brought before the 
Committee. ., " 

What we are asking for here is three lawyers, 2 paralegals and a secretary. 
There was some frustration with dealing with the Committee and dealing 
with increasing the staff of the Consumer Protection Division because some of 
the lobbyists representing various interests said, you give them more staff 
they arc going to go out and do their job and they may do sting operations. 
Well, if you go from two and a half attorney to five or five and a half 
attorneys handling 20,00 complaints, you are still not going to be having a lot 
of time to go out and do sting operations; you are only going to be able to 
respond to issues a little bit better than they are responding to now. 

We heard some testimony from the Attorney General's Office that some 
configuration of the assignment of staff, wj:J.ich I don't think we should get 
into, we know they need the staff, we would like to see them get the staff but 
we shouldn't tell them how to use them .. But one of the issues that they 
brought up was education, that in the long run should reduce the number of 
complaints because people will know the do's and don'ts; we had to learn the 
hard way and boy I will tell you that I still have SomC lumps and bumps on 
buying my first cars and doing things like that. 

We have issues such as lease and rental agreements, buying cars, any kind of 
credit issues. Education tells people what to look for and not look fOl·. That is 
just some of it, we have Assistant Attorney General Kris Spath here that can 
talk about the technical issues and probably be more exact on the numbers. 
The reason this Bill came in the way it did is this Bill being a product of a 
Study Committee in the second year; the budget had already gone through. 
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I personally went to Neil Kirk and said Neil, what do we do, and he said that 
he was aware of the issues with the shortage of staff and the Consumer 
Protection Division and he suggested that we do the Bill asking for the staff 
and next year they are going to have to fight over the funding in the new 
budgetary cycle, and we said fine, and that is why we are not here on this Bill 
asking for money. 

They are going to have to go before the full financial process in the next 
budgetary cycle to justifY these positions, But we will have said, we believe 
that you should have these positions, I think I have pretty much covered 
what we have done and I know you guys have been working hard today and 
you are running a little behind so I will keep my info short. 

Senator Russell E, Prescott, D, 19: Senator Flanders? 

Senator Robert B. Flanders, D, 7: Just one question. My memory serves me 
right, we discussed many ways of funding it, one was designated funds and so 
on, I believe our testimony was that whatever the cost of these addition to 
staff are, they will bring in that amount of money and more to cover the cost 
of the additional staff that will come back into the general fund, is that what 
we heard? 

Rep. Quandt: Yes, Senator Flanders. I think that what we heard was that 
with a couple more lawyers there would be more settlement money that 
should ... I don't think that there is anything that says it will ... but will offset 
the cost. We didn't want to try and go for· designated funds of a half million 
or a million dollars a year because that is just too much to ask for. So we did 
it this way to let the Consumer Protection Division and the AG go before the 
House and the Senate Finances and justifY it with an understanding that 
this money has been coming in. 

Look at some of the money that has been brought into the State through 
these types of settlements, the tobacco settlement. I could stand to be 
corrected but I don't think that we gave the AG Office any money for bringing 
in that tobacco settlement. They do the work, the money comes in, it goes 
into the genel'al fund, they go before the Finance like they did the last time 
and ask for 11 new Assistant AG's, they turn around and give them 4. 

I have been in the Criminal Justice field for about 33 years and I don't mean 
to say anything and make light of it but here you have a person with a lemon 
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law issue, here you have the Hanover area with two people getting butcbered, 
guess where the Attorney Generals resources go? They don't just send one 
lawyer up there, they send a team with investigators and Police, The 
resources constantly get shifted back and forth. Consumer Protection has a 
tendency to come out a little bit light. It is almost like trying to hold a 
perimeter under enemy attack, you have to shift you resources to meet your 
threats. We would like to see this given to the AG's Office to the Consumer 
Protection Division. We don't think that we are asking for anything 
excessive. Thank you, that concludes my testimony. 

Senator Russell E. Prescott. D. 19: Thank you very much for your testimony. 
Any questions? 

Rep. Quandt: Thank you Mr. Chairman, honorable members. 

Senator Russell E. Prescott. D. 19: Thank you. Any other sponsors of the Bill 
wish to speak on behalf of the Bill? 

Rep. Quandt: Mr, Chairman, RepreS€ntative Spiess had a three o'clock 
meeting in Manchester, he just~anted met 0 put his name down and say 
that he was for the BilL 

Senator Russell E. Prescott, D. 19: Very good. 

Senator Robert B. Flanders, D. 7: Mr. Chairman, I am also a sponsor of the 
Bill and I am signed up in favor of it but do not wish to speak. 

Rep. Langley: I'm a sponsor of the Bill and in the interest of time, I am not 
going to speak. 

Senator Russell E. Prescott, D. :19: Thank you. 

Rep. Langley: But, I have worked with the. Attorney General's Office. 
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Senator Russell E. Prescott, D. 19: For the record, Robert Blaisdell, New 
Hampshire Trail Lawyers is signed up in favor of the Bill. Kristin Spath'! 

Kristine Spath: Thank you. I am Kristin Spath; I am the Bureau Chief of the 
Consumer Protection and Anti-Trust Bureau. I thought I would just give you 
a few of the statistics that Representative Quandt discussed and explain why 
when asked by the Study Committee to identify where our deficiencies where, 
how we came up with the positions that we have asked for. 

In the last biennium the Consumer Bureau did handle over 35,00 calls and 
received over 6,000 written complaints. We successfully mediated close to 
3,000 compliant of individual consumers who had individual complaints with 
businesses and were able to recover almost 400,000 dollars for these 
consumers. And, this mediation is done by 13 volunteers, and they actually 
field the complaints that come in, contact the business and the consumer and 
mediate the cases; without their help there is no way that we would be able 
to reach 113 of those consumers, so it is a great program. 

We have also been some what actiye in mu,lti-state settlements, and this is an 
opportunity where we get to sign on with other states, usually through the 
National Association of Attorney Generals and sometimes through the 
Federal Trade Commission and it allows us the opportunity to pool am 
resources with other states which allows us to gain the benefit of some 
settlement agreements with some companies that we would not be otherwise 
be able to go after; we wouldn't have the resources to do so. 

And by way of example, in the last biennium, we wel'e involved in 5 multi
state cases, in those 5 cases we were able to recover $100,000 in Attorney's 
fees which came to the general fund. We also did recover in a Publisher 
ClearingHouse settlement over a million dollars foe New Hampshire 
consumers, they are in the process of receiving restitution. With a Readers 
Digest sweepstakes case, $41,000 was returned to New Hampshire 
consumers, In another United States purchasing exchange, another 
sweepstakes,ovm' 100,000.00 was returned to New Hampshire consumers. 

One of the areas where we certainly believe that an additional Attorney 
position would be very fruitful financially is with the multi-state settlements. 
There are many offers to participate in multi-state settlements that we have 
been unable to except simply because of resource issues. We have not had 
the staff to expend on them and a lot of times it isn't a lot of staff time but it 
can be cumbersome as far as monitoring conference calls. Occasionally there 
is a request for a monetary contribution towards investigative costs through 
all the states. But generally speaking it is my estimation that if we had 
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another attorney that could focus their time on that alone, that we would 
probably be able to recover 10 to 15 settlement through multi state efforts 
and that would bring in another 150,000, roughly just in attorney's fees. So, I 
think that the benefit would be great. 

The Consumer Protection Bureau does have very divers responsibilities 
under the statute. We have enforcement, investigative and regulatory 
obligations. Not only are we tasked with making sure that there is not unfair 
and deceptive business practices but we are tasked to resolve individual 
consumer complaints. We are required to monitor and have registered all 
health clubs in the state, all condominiums and sub-divisions have to be 
registered with us. We are responsible for all of the Anti-trust laws, buying 
clubs, distributorships, pharmacy discount cards, all have to register with us. 
We are responsible for fair net collection, making sure that .debt collectors are 
acting appropriately under the law. So, arc obligations arc diverse. 

When the Study Committee m~( one of the things they did ask was to 
identifY, as I said, where are defiqiencies,-are. And I identified 3 areas where 
I felt we really ... not only to fill our obligations but to go beyond them where 
we would have the ability to do so with some additional positions. And 
loosely, I identified one position for the Attorney, being the multi-state 
actions and to pick up anti-trust actions. We do feel that we are gaining an 
expertise in this area and are obligated and ready to go forward very 
aggressively on any anti-trust violations. 

The other position is as Representative Quandt talked about is Consumer 
outreach and education. We have been amazed at the response that we have 
received. We have set up a High School program for Seniors and Juniors, 
where we go out and speak to High School Junior and Senior classes abut 
w hat we have identified as the 3 areas that they seem to get in trouble the 
most early on and that is buying their first car, using their first credit card, 
renting their first apartment and purchases on the internet. 

:" 

This year alone, we have already been to io different High Schools. We are 
doing this again, mostly with our voluntee~s who tend to be retired business 
men and women and then we will send usually a paralegal to the school as 
well; again, we are taking time away from the other duties but we reallv 
think that the Outreach ahead of time has' and will continue to make a real 
impact. 

The other area that we have identifies with our outreach is our senior 
citizens. We try to speak to as many senior citizens groups around the state 
as we can. We think that they outreach to them is extremely important. We 
do get a lot of complaints from senior citizens, particularly having received 
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telemarketing calls. And, we feel that the outreach and education program 
would also allow us to do regular consuiner tips on the television. But, 
basically we would like to be able to have office hoUl's around the state and 
reach a lot of the population that can't get to us. 

The third area in what where we wonld see, probably be a attorney in 
marketing in compliance. I'm sorry to say, OUl' sOl'ely lacking in our ability to 
enforce is in advertising. Every single day there arc many, many ads on the 
radios, on the TV, in the newspaper that are false and misleading. Every 
week there are advertisements in your Sunday flyers for goods that you go to 
the store and it rings up the wrong price or they tell you that they don't have 
any 01' on the first day of the sales they happen to be all out. 

There are many, many areas where we would like to be able to monitOl' and 
bring to task the many, many violation that we know that are out there. It is 
very difficult for me on a daily basis when I read the newspaper or see a ad 
not to jot down the information and go back and see if we have had a 
complaint against the person or that Company. And up to now, it has been 
hit or miss, if one of us happens to see so'mething then we will send a letter or 
inquire further or see what we can do. 

But with a full-time position, we would be able, I think to, really send a 
message; number one, to advertisers' in the State of what their responsibility 
is and that we will not tolerate misleading and unfair and deceptive practices 
on behalf of the consumers of New Hampshire. And that is really the three 
areas where we would put our efforts should we have the luxury of having 
some more positions and we would appreciate your help. Thank you. 

Senator Russell E. Prescott. D. 19:"'Thank you very much. Senator Flanders? 

Senator Robert B. Flanders, D. 7: Something that we discussed in Committee 
was one of my pet peeves was few and fewer banks were being bought up 
coming to the Banking Commission and a lot. of complaints coming in about 
interest rates and mortgage loans that are coming out of, there are people up 
north coming down and signing mortgages in hotel rooms and they are going 
back up north and this is the type of thing that you just don't even have time 
for. 

Kristine Spath: We don't. And actually, one ofthings, as a result of this 
Study Committee that we have done though is, we just started a joint task 
Committee with the Department of Safety and Banking and the Department 
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of Insurance to at least pool our resources to try and look more deeply into 
these. And that was exactly the result of our hearing. 

Senator Robert B. Flanders. D. 7: That was a great Study Committee, I 
enjoyed working with you on that. 

Kristine Spath: We appreciated it. 
'I 

Senat.or Russell E. Prescott, D. 19: Thank you very much. Steve Judge? 

Steve Judge: 'l'hank you. For the record, my name is Steve Judge; I am the 
Deputy Attorney General. I promise I will brief. On the merits of the Bill as 
it came over from the House, we accept the challenge that we hope you give 
us. This Bill does not contain another preparation for these positions. I look 
forward to working with Kris, going through the budget process and 
justifying them. 

I will take issue with one thing she just said, I hope you are able( I won't be 
able)(?) to convince the budget writers that it is not a luxury, it is a necessity 
for us to have these key positions. 

Senator Robert B. Flanders. D. 7:8he knew she shouldn't have said that. 

Kristine Spath: I knew I shouldn't of said that with my boss around. 

Steve Judge: Thank you, you gave me the opening I was looking for. 

Senator Robert B. Flanders. D. 7: We will take that off the record. 

Steve Judge: What I want to address, particularly is the Amendment that 
has been offered today and explain what the problem is that we are trying to 
address and then why it is that we are here at this point in time. What we 
have is a law office administrator in my office, he has been there for quite a 
long time; his name is Mark Thompson, he has been a classified employee 
and since the reorganization of the office in 1985, he has been at labor grade 
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32, he has been maxed out for more than 15 years at that position. As a 
result of the raises that just went through that improve the labor grades, he 
is now a labor grade 33 as of December oflast year. 

His duties include what you would think an administrator in a law office 
would have to do. He has got a ten million agency budget, we have a 130 
employees, he would probably be happy that 55 of them are lawyers and they 
are not the easiest people in the work to deal with but I won't tell you that. 
In addition to that though, what is unusual about his position is that he is, 
since 1985, been the repository for Federal funds that come in on grants in 
this State. Since 85, he ahs brought in about a hundred million dollal's of 
Federal gt'ants; at the current time, he is running 40 million worth of Feder'al 
grants and that effects us all in many, many different ways. 

Two examples, two recent examples; you may have read in the paper and you 
may just be well aware of it that the State has received 14 million dollars to 
expand \'DC down in Manchester and get some new bed space down there. 
Mark Thompson is the one who went to Washington, figuratively speaking, 
talked to Washington, and convinced Washington that there was a grant out 
there that, boy, unless you looked at it really, really hard, you wouldn't think 
it wold allow us to do this but Mark looked at it really, really hard and 
convinced that people in Washington because of the long relationships that 
he has had with them to give New Hampshire the money to start to do this. 

Today, he went with me to Governor Council and testified about a 320 
thousand grant that came in that is going to the Department of Safety to help 
with finger printing identification that will have a network that goe~ to the 
County correction facilities that you have heard a lot about today so that 
when people come in, take their fingerprints and immediately know what 
kind of trouble you might have to expect. He appears in front of Governor 
Council, he appears to testify in Senate and House Committee hearings. He 
does, essentially, the same sort of things that Directors of Administration do 
for other State agencies, the difference is he's classified now at labor grade 
33, they are unclassified and now at section GG in the statute. 

Another difference is, he makes 63 thousand dollars a year, they make 75 
thousand a year, So, what we are trying not do is take this position, change 
it from a classified, labor grade 33 position into a unclassified, GG position. 
The amendment does not. change the Bill at all, as it came over from the 
House. It does not add any money to the Bill because whether or not he gets 
a raise is something that we will have to deal with the Governor Council 
about. This Bill in and of itself only changes him from a classified position to 
a unclassified position and it puts him at the same level as all the other 
Directors of Administration. 
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Now, I promised I would tell you why we are here today. We raised this issue 
more than a year ago, it was part of the discussion with the hay group and 
the unclassified salary study. And, we thought that the issue had actually 
heen taken care of he cause when the statute that came out, RSA 94 was 
Amended, there is in the statute, in GG, a position, and the Department of 
Justice called Director and until Decemher or there about oflast year, I had 
thought that that was Mark's position, it had been taken care of. 

It turns out that what happened is, as you may know, the attorneys in the 
office were handled separately than the rest of unclassified employees, there 
is a brand new salary structure that is in place for them. One of our 
attorneys is the director of charitahle trusts, he is in the attorney section of 
the statute but the director position is also in the regular GG section of the 
statute, so there is an item there that actually there is nobody in the position. 
So once we learn that it has not been taken care of, our next thought was we 
will try to address in the classified system. I spent some time talking with 
Don Hill and his suggestion was that there really isn't the right thing to do is 
to make him a classified. 

We found a piece oflegislation ... Representative Dyer is here and he has been 
very helpful in ... a piece oflegislation that I foolishly identified as perhaps the 
right vehicle to do this with, but unfortunately we learned last Thursday that 
it wasn't the right vehicle. Since then I have had some discussions with the 
Senate President's office, the with Senator D'Aliesandro_'llld Representative 
Quandt who is kind enough to make the amendment today, Senator 
D'Allesandro is the one who will put it together for us yesterday, that is what 
brings us here at this late date. 

Obviously I wish we had done this earlier but we tried a number of different 
ways to make this happen. So, I would ask for your support for this. As I 
said, there is no (inaudible) money, this is not creating a new position, it is 
just changing a long time state employee who really deserves to get the pay 
that others that are doing the same job as he is. Give us a opportunity again, 
to go to Governor Council and argue that he shouldn't be getting a different 
salary. I would be happy to answer any questions. 

Senator Russell E. Prescott. D. 19: Any questions from the committee? 
Senator Francoeur? 

Senator Gary R. Francoeur, D. 14: Can you explain what, right now he is 
classified? 
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Steve J udge: Yes. 

.. '. 

Senator Gary R. Francoeur. D. 14: And you want him to go to unclassified? 

Steve Judge: That is rightl 

Senator Gary R Francoeur. D. 14: v,'hat is he in right now under classified? 

Steve Judge: What labor grade is he? 33. So the max for that labor grade is 
72, the max for the unclassified labor grade we want to put him in is 75, so 
that is not that much difference. 

Senator Gary R. Francoeur, D. 14: GG has only 1 slot, it doesn't have years of 
service it automatically moves you to 75, doesn't it? ., 

Steve Judge: No, I don't believe so. First of all, this bill doesn't address Mark 
Thompson specifically at all; all it docs is allow the Attorney General to go to 
Governor of Council to seek to have somebody appointed; to tell you that that 
is who we would seek to have appointed. We could request Governor of 
Council, a salary, we will not request the max. If you are referring to the 
statute that caused people to automatically got to max, I don't think that that 
applies to this. It is not our plan to seek maximum. 

Senator Garv R. Francoeur, D. 14: But you are not sure (inaudible)? 

Steve Judge: To be honest with you, I h~'ven't thought about it until you just 
raised the question. That statute is part of 941A. I can tell you that our 
opinion was that it didn't appJy to anybody that got maximum. So, 1 think 
that we would not be inconsistent with that opinion. And since that we are 
not going through fiscal for this request, I don't see any reason why ... and 
mark is the one who had told me that he does not want maximum, he wants 
us to go less than that because he wants the Governor of Council to look 
favorably upon it. 
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Senator Gary R. Francoeur, D. 14: I'm just looking at that, you alreadY.this 
and you already ended up onee (inaudible)." 

Steve Judge: [ understand that. [guess all that I can say to you is that my 
office." because I think you know." issued a opinion that said that that 
particularly statutory provision did not require that all of the unclassified go 
to maximum and that opinion has never as a legal matter has never been 
challenged. I understand that there were different opinions that and 
obviously the legislature is going to follow whose ever opinion they want, here 
we are not talking about a legislative role in the selection of the salaries, this 
is purely executive branch. So, I will tell you that we will follow that opinion 
and we will not see maximum. 

Senator Gary R. FrancoeUl', D, 14: Even thqugh the legislature decides in the 
best interest of the state? . 

Steve Judge: The legislature has every ability to do that but the legislature 
doesn't have a role to play once this law is enacted; it's only a executive 
branch decision. 

Senator Russell E. Prescott, D. 19: Any further questions? Thank you. 

Steve Judge: Thank you, 

Senator Russell E. Prescott, D. 19: For the record, Janet Monahan from the 
New Hampshire Medical Society voted in favor of the bill not Wishing to 
speak. Anyone else here wish to testify on behalf of House Bill 1437? Seeing 
none, we will close the hearing on House Bill 1437, Thank you all for coming. 

Hearing Closed at 3:30 P.M, 

Respectfully Submitted, 

Amy Lynn Reczko 
Committee Secretary, 
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Amendment to HB 1437-FN-A 

1 Amend the title of the bill by replacing it with the following: 

2 

3 
4 
5 
6 

AN ACT increasing the staff in the consumer protection and antitrust bureau of the 
department of justice and e,stablishing a director of administration in the office of 
attorney general. 

7 Amend the bill by replacing all after section 1 with the following: 

B 

9 2 Department of Justice; Law Office Administrator. RSA 21·M:3, V1 is repealed and reenacted 

10 to read as follows: 

11 VI. The attorney general may appoint, subject to confirmation by the governor and council, 

12 an unclassified director of administration for the office of attorney general, within the limits of the 

13 appropriation made for the appointment, who shall serve for a 5-year term, The director of 

14 administration may be removed Dnly as provided by RSA 4: 1. 

15 3 Unclassified Ollieers; Position Added. Amend RSA 94:1-a, I(b) by inserting in Grade GG the 

16 following new position: 

17 

18 

Grade 

GG 

19 4 Effective Date. 

Agency Position 

Department of justice director of administration 

20 1. Section 1 of this act shall take effect July 1, 2003. 

21 II. The remainder of this act shall take effect July 1, 2002. 
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Amendment to HE 1437-FN-A 
-Page2-

AMENDED ANALYSIS 

This bill authorizes the addition of 3 attorneys, 2 paralegals, and one legal secretary to the staff 
in the department of justice, consumer protection and antitrust bureau. 

The bill also changes the position of law office administrator in the department of justice to the 
unclassified position of director of administration. 
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Referred to the Finance Committee (Rule #24). 

HE 1437-FN-A, relative to increasing the staffin the consumer protec
tion and antitrust bureau of the department of justice. Executive Depart
ments and Administration Comnlittee. Vote 3-2. Ought to pass, Senator 
D'Allesandro for the committee. 
SENATOR D'ALLESANDRO: I rise to recommend on behalf of the Ex· 
ecutive Departments and Administration COlnmittee that HE 1437 be 
voted ought to pass. House Bill 1437 allows for the additional of three 
attorneys, tvvo paralegals and one legal secretary for the staff in the 
Attorney General's office Consumer Protection and Anti Trust Bu
reau. Tlie House amended the bill to remove the appropriation and 
changed the effective date to July, 2003. It is expected that the fund· 
ing for these positions \\lill be part of the next budget preparation for 
the Attorney General's Office. The need for financial support for this 
bureau has been clearly denlonstrated during the conlmittee testi
mony. We heard that this bureau currently has two and a half attorneys 
and 13 volunteers, that last year handled 35,000 verbal complaints, 
6,000 written complaints and successfully mediated 3,000 situations. 
For these reasons, the committee recommends this bill ought to pass. 
Thank you Mr. President. 
SENATOR BA.RNES: Senator D'Allesandro, did I hear you say that this 
is not going to affect the budget this year? 
SENATOR D'ALLESANDRO: That is correct. 
SENATOR BARNES: The hiring freeze won't affect this because it will 
be hopefully ... 
SENATOR D'.tIlLESiLl\JDRO: Yes, because these would be recommenda· 
tions for the next operating budget. 
SENATOR BARNES: But it says 2003 in here. That has been changed? 
That is going to be ~hanged? 
SENATOR D'ALLESlL'JDRO: The bill as amended stripped out...the bill 
that came from the House stripped out all of the financing for this, so 
it is just a policy situation. All of that was taken out of the bill that we 
got from the House. 
SENATOR BARNES: I hear you and I certainly believe you. Here again, 
it is here in front of us and this is what we are voting on, what is writ
ten on this paper, not what we have heard has happened. 
SENATOR D'A-LLESl,NDRO: I can only reiterate what the testimony 
was before our committee and there is not "shall", it is "may" in the leg
islation. 
SENATOR BARNES: Thank you. 
SENATOR FRANCOEUR: I am one of the two votes that was against 
this. I just think that it is important when we are here in session, in a 
nonbudget year to approve of positions with no monies. This is a joke 
to the people that we are representing that are out there. This should 
come forth in a year that we have the budget, not as a separate item in 
a year with ... and then turn around and appropriate no money in it. I 
suppose that this makes you feel good that yes, you approved some po· 
sitions, but you didn't fund them, then we will come in next time and 
we will sit with the budget. We will say that we have all of these posi· 
tions but they are not filled, but we need the money for them. So you 
are going to hear it next time. I just feel that this is just encouraging 
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department afler department to come in here and tel] us their story and 
then turn around and give them no money, but oh, we gave, you the posi
tiul1s. I think that this reany puts a burden on ever.vbody here next time, 
to say that we have these posit.1ons, but they weren't filled. I think that 
especially in a year where here we are, we llWt. this week, where we are 
approximately $60 million in the hole and we turn around and approve 
positions that if we believe that they should be approved, then put the 
money forth with them. If you don't have the money, why put the posi
tions there? Dea] with them at the time that the budget is there. I would 
ask that the Senate turn down this ought to pass and do the right thing. 
Tell the people that we are not playing a shell ganle here, but Vi'e really 
don't have the mone:\, so we aren't approving any positions. Thank you. 

SENATOR FLANDERS: I served on the study committee that came up 
with this bill. The reason that we didn't put any money into this bill 
is because it is a nonbudget year. I would like to report that vv'hat we 
have asked the attorney general's office to do, after we studied it, we 
determined that these are the people that they need. You have to re
member that any addition to staff in the attorney generars office, as 
far as attornev's are concerned, that money will be returned as far as 
fees are cancel-ned. We were told that we \1V'ere not able to get involved 
into a lot of the bigger lawsuits with other states because \~'e just don't 
have the manpower to do it. V\~hat we aTe saying from the study com
mittee is that this is what our study shows that \o.'e need, now you go 
to the budget people and you show them that from the addition of this 
staff that they are going to pay for themselves, and let the budget people 
decide whether to go in or not. All that \V8 did in the study c0l111nittee 
is say yes, our study committee shows this is wnat ... vve would have 
loved to have funded it. We wouldn't be talking about it today if we 
would have funded it. So what we are saying is that this is what the 
study says, this is what they need. \Ve Vi·-ant :you people to know that 
this is what they need. They have 13 people over there taking com
plaints and they fall through the cracks. Nothing happens to them. I 
have forgotten the figure, Senator D'Allesandro, the money' that ... the 
fees that we got out of the tobacco settlement, if \ve could get involved 
in more things like that this will pay for itself. So let's pass this and 
let everybody know what they need over there and let theln come and 
present their case to the budget people and say that they need this 
much money, but we are going to bring this much 11loney in. I urge you 
to pass this. Thank you. 

SENATOR D'ALLESANDRO: I agree with Senator Francoeur, I think 
that he makes a good point. You shouldn't propose things that you can't 
fund. In the original piece of legislation, there were monies from the 
monies recovered from litigation that funded these positions. The House 
in their wisdom sought to extract that from the bill. But as a policy, when 
you get 35,000 cOlnplaints, when you get 6,000 written cOlllplaints, and 
when you are successfully able to mediate at least 3,000 of those, there 
is solid rationale to do this. We were also told in testimony that the of
fice that is currently operating has recovered hundreds of thousands of 
dollars through these suits, but you know what the House's attitude is 
towards restrictive funds. \Ve were going to take the ill0ney recovered 
from these suits to fund these positions, of course that n1ade sense. Ob
viously, the House didn't accept that. That was sensible. That is how to 
fund the positions. They were funded by the action that was taking place. 
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So what we wanted to do was to make a statement that we want to pro
tect the public. We realized that with the people that we have now, they 
are doing a job but they can't do the kind of job that needs to be done 
and that was our sentiment. Thank you Mr. President. 
SENATOR LARSEN: I rise to support Senator Flanders and Senator 
D'Allesandro. We know that our office of Consumer Protection is cur
rently actually being operated with volunteers answering phones. Sena
tor Flanders has taken the time to study this issue and I think that 
we ought to recognize that time spent. I also think that there are times 
when the legislature can make a statement that we need to fill these 
positions and that it will be a stronger statement when it becomes 
budget time and we need to fund those, stronger than the department 
coming in and saying that we would like them, which all of the de
partments come in and say. This in fact, could be legislative approval 
for them to pursue this. We heard that it will in fact bring in revenues 
to support those positions. I think that we ought to vote yes on this. 
Recess. 

Out of Recess. 
Question is on the motion of ought to pass. 
A roll call was requested by Senator Francoeur. 

Seconded by Senator Barnes. 
The following Senators voted Yes: Burns, Below, McCarley, 
Flanders, Disnard, Fernald, O'Hearn, Pignatelli, Larsen, 
Gatsas, O'Neil, D'Allesandro, Wheeler, Hollingworth, Cohen. 
The following Senators voted No: Gordon, Johnson? Boyce, 
Roberge, Eaton, Francoeur, Barnes, Prescott, Klemm. 

Yeas: 15 - Nays: 9 
Adopted. 

Referred to the Finance Committee (Rule #24). 

HB 1455-FN-L, establishing portability of a person's qualifying retire
ment funds for the purchase of permissive service credit in the New 
Hampshire retirement system. Executive Departments and Adminis
tration Committee. Vote 5-0. Ought to pass, Senator Flanders for the 
committee. 
SENATOR FLANDERS: I rise on behalf of the ED & A Committee 
that HB 1455 is ought to pass. This bill originally was referred to us 
by the town of Rye. The bill went through the House and was passed 
and then it came to our committee. Bv the time that it came to the 
Senate Committee they realized that -because of problems with the 
town of Rye, they did not qualify for the New Hampshire Retirement 
System. In our testimony. we heard that there may be as many as 50 
other towns and cities that might be eligible to join the New Hamp
shire Retirement Program. For that reason, we decided to vote ought 
to pass to leave this avenue open for those cities and towns that might 
want to join the New Hampshire Retirement System; therefore, there 
is nO ... at this time there is no financial burden on the state, this is a 
local decision. It would be made locally and we ask that you vote ought 
to pass. 
Adopted. 
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(d) The commissioner of the department of revenue administration, or 
nee. 

(e) The comptroller of the division of accounting services, department 
administrative services, or designee. 

(f) Three members of the business community with expertise in business and, 
economics, appointed by the governor. ' 

(g) Two members of the academic community, appointed by the governor. 

IL Members of the panel shall serve without compensation, except that 
legislative members of the panel shall receive mileage at the legislative rate when 
attending to the duties of the paneL 

III. Legislative members of the panel shall serve a term coterminous with 
their term in office. Members from the executive branch shall serve a term 
coterminous with their appointment. Members from the private sector'shall Serve a 
3-year term. 

17-Q:3 Duties. The panel shall: 
I. Monitor revenue estimating variables such as employment, population, 

interest rates, income, and other indices as are appropriate. 
II. Provide periodic revenue estimates available to both the legislative and 

executive branches of government. 

17-Q:4 Chairperson; Quorum. The members of the panel shall elect a chairper. 
son from among the members. The panel shall adopt rules for its procedures and 
meetings. Six members of the panel shall constitute a quorum. In conducting its 
business, the panel may solicit relevant information and testimony from a valietyof 
sources, including: 

L The legislative budget assistant. 
II. The commissioner of the department of revenue administration. 
III. The commissioner of administrative services. 
IV. The commissioner of the department of transportation. 
V. The commissioner of the department of safety. 
VI. The commissioners of the state liquor commission. 
VII. The commissioner of the department of insurance. 
VIII. The commissioner of the department of health and human services. 

17-Q:5 Report. The panel shall provide quarterly reports of its findings and 
recommendations on November 1, February 1, May 1, and August 1 to the speaker 
of the house of representatives, the senate president, the house clerk, the senate 
clerk, the governor, the chairs of the house and senate ways and means and finance 
committees, and the state library, The first such report shall be filed on November 
1, 2003. 

155:2 Repeal. Chapter RSA 17-Q, relative to the consensus revenue estimating 
panel, is repealed. 

155:3 Effective Date. 
I. Section 2 of this act shaH take effect May 1, 2005. 
II. The remainder of this act shall take effect 60 days after its passage. 
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roved: June 17,2003) 
~: ctive Date: I. Section 2 of this act shall take effect May 1. 2005. II. The 
lV el.nder of this act shall take effect August 16, 2003.) 
reJ1la 

CHAPTER 156 (HB 816) 

AN ACT MAKING TECHNICAL CORRECTIONS TO THE SECURITIES LAWS. 

Be it Enacted by the Senate and House of Representatives in General Court 
convened: 

156:1 Securities; Definition of Agent. Amend RSA 421-B:2, II(d) and (e) to read 
as follows: 

(d) Effecting transactions in securities registered by notification under RSA 
421-B:12 if no commission or other remuneration is paid or given directly or 
inilirectly for soliciting any person in this state; 

(e) Effecting other transactions, if such individual is an officer or director of 
the issuer, no commission or other remuneration is paid or given directly or 
inilirectly for soliciting any person in this state, and upon application, such individual 
is specifically authorized by name in an order issued by the secretary of state; or 

(f) Effecting transactions under RSA 421-B:ll, I~a(e), if such individual is an 
officer or director of the issuer to whom no commission or other remuneration is 
paid or given directly or indirectly for soliciting any person in this state. 

156:2 New Section; Securities; Suitability of Recommendation; Reasonable 
Grounds Required. Amend RSA 421-B by inserting after section 3 the following 
new section: 

421-B:3--a Suitability of Recommendation; Reasonable Grounds Required. 
I. In recommending to a customer the purchase, sale, or exchange of a 

security, a broker-dealer or broker-dealer agent must have reasonable grounds for 
believing that the recommendation is suitable for the customer upon the basis of the 
facts, if any, disclosed by the customer after reasonable inquiry as to his or her 
other security holdings and as to his or her financial situation and needs. 

II. Before the execution of a transaction recommended to a noninstitutional 
customer, other than transactions with customers where investments are limited to 
money market mutual funds, a broker-dealer, salesperson, investment adviser, or 
investment adviser representative shall make reasonable efforts to obtain informa~ 
tion concerning: 

(a) The customer's financial status. 

(b) The customer's tax status. 

(c) The customer's investment objectives. 

(d) Such other information used or considered to be reasonable by the 
?roker-dealer, salesperson, investment adviser, Or investment adviser representative 
ill making recommendations to the customer. 

, 
,.' 

, ,~ 
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156:3 New Paragraphs; Post-Licensing Provisions; Confidentiality; J<,'ta.'in"'1 
tion Expenses. Amend RSA 421-B:H by inserting after paragraph V the wuoWiJOi'1 
new paragraphs: 

VI. All reports pursuant to this section shall be absolutely privileged 
although filed in the department as provided in paragraph V shall nevertheless " 
be for public inspection. Th,e co.m~ents . and recommendations of the examiner s~~ 
~lso h~ deemed confidential miormatlOn and shall not be available for publl 
Inspection, except as the secretary of state in his or her discretion may dee e 
advisable. In 

VI -a. The brok:r-dealcr ~r o~her person examined pursuant to this .section shan 
bear ~he expense of' the exammati~n. Such expenses shall be limited to a reasonable 
per dIem allowance. for compensatlOn and expenses as detennined by the secretary 
of st~~e. The per dIem a:lo~'ance shall not exceed $100. N ot\vithstanding any other 
prOVlSIO? of. law, domestic lssuer~dealers shall be exempt from bearing the expense 
of exammatlOns conducted pursllant to this section, except for the mileage expenses 
to and from the examination incurred by the department. 

156:4 Securities; Denial, Revocation, and Withdrawal of License. Amend RSA 
421-B:10, IV to read as follows: 

IV. If the secretary of state finds that any licensee or applicant for license is 
no longer.in existence or has ceased to do business as a broker-dealer, issuer-dealer, 
agent, or Investment adviser, or is subject to an adjudication of mental incompetence 
or to the control of a committee, conservator, or guardian, or cannot be located after 
reasona~le ~earch, the secretary of state may by order revoke the license or deny 
the apphcatIOn. The secretary of state may deem abandoned and \vithdrawn any 
application for licensure made pursuant to this chapter, if any applicant fails to 
respond in writing Viithin 90 days to a written request from the secretary of state 
requesting a response. 

156:5 Registration of Securities; Filing Requirements. Amend RSA 421-B:ll, 
I-a (e)(4) and (5) to read as follows: 

(4) The name of any registered broker-dealer who -will effect transactions 
in this state; 

(5) The fee pursuant to RSA 421-B:31, I(h) ; and 

(6) A statement indicating the date on which the first sale in this state of 
covered securities under section 18(b)(4)(D) of the Seeurities Act of 1933 occurred 

156:6 Regulation of Securities; Provisions Applicable to Registration General· 
Iy. Amend RSA 421-B:15, II-a to read as follo,,~: 

II-a. Issuers of securities registered under this chapter shall provide quarterly 
financial reports within 60 days of the end of each quarter to their shareholders, 
partners, and members. Such quarterly reports need not be independently audited. 

156:7 New Paragraph; Securities; Provisions Applicable to Registration Gen
erally; Criteria for Withdrawal of Registration Statement. Amend RSA 421-B:15 
by inserting after paragraph XIV the following new paragraph: 

XV. The secretary of state may deem abandoned and -withdrawn any registra
tion statement submitted pursuant to this chapter if any registrant fails to respond 

2003J 
CHAPTER 156 215 

in -writing -within 90 days to a written request from the secl'etary of state requesting 

response. . 
It 156:8 Securities Regulation; Exemption FroITl RegIstration; Withdrawal of 

istration. Amend RSA 421-B:17, III to read as fonows: 
Reg III. The secretary of state may issue an order ~:quiring any person who 
1 'ms the benefit of an exemption \Nith respect to a speclitc security or transaction, 

cal show cause why the exemption should not be reVOked. The order shall be 
:lculated to give reasonable notice of the time and place for the revocation hearing, 

d shall state the reasons for the entry of the order .. The ~ecretary of state may by 
a~der summarily suspend, deny or revoke an exemptIOn pending final detennination 
of any order to show cause, provided the secretary of state finds the public interest 
~l be irreparably harmed by delay in issuing such .an ~rder. If an exemption is 
denied, revoked or suspended pending final det8:-mmatton of an order to show 
cause, a hearing on the merits shall be held withIll 10 days of the issuance. The 
secretary of state may deem abandoned and with?:-aw a~y filing made pursuant to 
this section, if any person fails to respond in wntJng W1thin 90 days, to a written 
request from the secretary of state requesting a response. 

156:9 Securities; Investigations and Subpoenas; APPlication by Secretary of 
State. Amend RSA 421-B:22, III to read as follows: 

III. In the event that a person refuses to obey a subpoena issued to him or 
her or any order or determination the secretary of state i.s authorized to make, the 
superior court, upon application by the attorney gene::al Or secretary of state or any 
officer designated b:rr the secretary of state, may lSSUe to the person an order 
directing him or her to appear before the attorneY general or secretary of state, or 
the officer designated by him or her, to produce docu~entary evidence if so ordered 
or to give evidence touching the matter under investIgation or in question. Failure 
to obey the order of the court may be punished by the COUrt as a contempt of court. 

156:10 Securities; Cease and Desist Orders; Injunctions; Receivers. Amend 
RSA 421-B:23 to read as follows: 

421-B:23 Cease and Desist Orders; Injunctions; Receivers. 
L Whenever it appears to the secretary of sta~e that any person has engaged 

or is about to engage in any act or practice constitutmg a Violation of this chapter or 
any rule or order under this chapter: 

(a) The secretary of state shall have the power to issue and cause to be 
served upon such person an order requiring the person to cease and desist from 
violations of this chapter. The order shall be calculated tJ give reasonable notice of 
the rights of the person to request a hearing on the order and shall state the 
reasons for the entry of the order. The order shall be served at the last known 
address of such person. Service of the order and publication of the order in a 
newspaper of general circulation in the area of the last kno\\'11 address of such 
person shall serve to duly notify the person of the ol'(jer and of the right to a 
hearing on the order. A hearing shall be held not later than 10 days after the 
request for such hearing is received by the secretary of .state after which and within 
20 days of the date of the hearing the secretary of state .shall issue a further order 
vacating the cease and desist order or making it permanent as the facts require. All 
hearings shall be conducted in accordance with the rules. adopted pursuant to this 
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chapter. If the person to whom a cease and desist order is issued fail" to appe'rlCl' 
the hearing after being duly notified, such person shall be deemed in 
the proceeding may be determined against him or her upon consideration 
cease and desist order, the allegations of which may be deemed to be true. 
person to whom a cease and desist order is issued fails to request a hearing 
30 calendar days of receipt of such order, but in any case no later than 60 
days from the issuance of the order, then such person shall likewise be deemed 
default, and the order shall, on the thirty-first day from the receipt of the order 
no later than the sixty-first day from the issuance of the order, become permaneU4 
and shall remain in full force and effect until and unless later modified or vacated by 
the secretary of state, for good cause shown. The secretary' of state may adopt ruJes 
of procedure concerning all proceedings conducted pursuant to this section; , , 

(b) The attorney general or secretar:y of state or his or her designee 
v('ith or without prior administrative action by the secreta(y of state, bring an 
in the superior court to enjoin the acts or practices and to enforce compliance With 
this chapter or any rule or order under this chapter. Upon a proper showing

f 
a 

permanent or temporary injunction, restraining order, or \vrit of mandamus shall be 
granted. In addition, the court may issue an order for other appropriate or an"illalt!;1 
relief, to include an asset freeze, accounting, writ of attachment, .vrit of general or 
specific execution, and an appointment of' a receiver or conservator, that may be the 
administrator, for the defendant or the defendant's assets. The court shall not 
require the attorney general or secretary of state to post a bond; and 

(c) The attorney general or secretary of state vr his or her designee may 
bring an action for injunctive relief and civil penalties for violations of any provision 
of this chapter. In any action brought by the attorney general or secretary of state 
or his or her designee, the cidl penalties shall not exceed $6,000 for each violationiu 
the case of knowing Violations, or $2,500 for each violation in the case of negligent 
violations, and each of the acts specified shall constitute a separate violation. The 
action may be brought in the superior court of the county in which the defendant 
resides or has his or her principal place of business, or, with the consent of the 
parties or if the defendant is a nonresident and has no place of business \\oithin the 
state, in the supelior court of Merrimack county. 

II. In a proceeding in superior court under this section where the state, 
prevails, the secretary of state and the attorney generalshall be entitled to recover 
all costs and expenses of investigation, and the court shall include the costs in its 
final judgment. 

156:11 New Paragraph; Administrative Penalty; Investor Education; Fine 
Violation of Cease and Desist Order. Amend RSA 421-B:26 by inserting after 
paragraph III-a the following new paragraph: 

III-b. Notwithstanding any provision to the contrary, violation of a cease and 
desist order may result in an administrative fine not to exceed $2,500 per day for as 
long as such violation continues. This fine shall be in addition to any other penalties 
provided. 

156:12 Securities; Fees; Reference Change. Amend RSA 421-B:31, 1(f) to read 
as follows: ' 
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(f) Registration fee prior to offers or sales of securities 
in this state. 2/10 of one percent 

of the offering secu
rities in this state. 

Value of the securi
ties offered in the 
registration state

ment, provided said 
fee shall not be 

more than $1,050, 
plus a $200 non-re
fundable examina· 

tion fee. 
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156:13 Securities; Fees; Reference Change. Amend RSA 421-B:31, l(k) to read 
as followS: 

(k) InitiaJ notice tiling fee prior to offers or sales of 
covered securities under sections 18(b)(4)(C) and 
18(b)(3) of the Securities Act of 1933. 2/10 of one percent 

of the offering value 
of'the securities of· 
fered in the regis· 
tration statement, 
provided said fee 
shall not be more 

than $1,050, plus a 
$200 non-refundable 

initial notice fee. 

156:14 Securities; Fees; Reference Change. Amend RSA 421-B:31, lI(f) to read 
as follows: 

(f) Annual notice filing fee for offers or sales of covered 
. securities under sections 189(b)(4)(C) and 18(b)(3) 

of the Securities Act of 1933. 2/10 of one percent 
of the offering value 

of the securities of
fered in the regis
tration statement, 
provided said fee 
shall not be more 

than $1050 

156:15 Securities; Fees; Reference Change. Amend RSA 421-B:31, I1(i) to read 
as follows: 

(i) Annual registration fee for securities offered in this 
state, due one year from the effective date of 
registration, and each year thereafter: 2110 of one percent 

of the offering value 
of the securities of
fered in the regis
tration statement, 
provided said fee 
shall not be more 

than $1,050. 

II .(iIl! 
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156:16 Securities; Fees; Reference Change. Amend the introductory paragraph 
of RSA 421-B:31. III to read as follows: 

III. In addition to any other penalties, provisions, or fees prescribed und 
this c,h,apter, a la~e filing fee of 1/10 of one percent of the offering value of (~: 
secu~t:es offere,d In the registration statement, or (2) an offering of federal cOVel'€d 
secul1tJes, prOVided said fee shall not be more than $525, shall be imposed if: 

156:17 Disclosure of Security Takeovers; Requirement of Financial Disci, 
sure; Clarification of Material Terms. Amend RSA 421-A:3 to read as fono~: 

421-A:3 Requirement of Financial Disclosure. No offeror shall make a takeove 
bid unless as soon as practicable on the date of commencement of the takeover bi~ 
the offeror files vvith the secretary of state and the target company a registratio 
statement containing the information required by HSA 421-A:4 and publicly dis: 
closes the material terms of the offer, including the total number and class of 
securities sought in the offer and the type and amount of consideration offered W 
security holders. The registration statement filed vvith the secretary of' state shall be 
accompanied by such fees as may be prescribed under RSA 421-A:9. The offeror 
shall provide the target company vvith any amendments or revisions to the registra. 
tion statement at the same time that such amendments or revisions are filed with 
the secretary of state. 

156:18 Registration Statements for Takeovers; Contents of Registration 
Statement. i\mend RSA 421-A:4 to read as follows: 

421-A:4 Contents of Registration Statement. The registration statement re.
quired to be filed pursuant to RSA 421-A:3 shall include: 

I. Copies of all prospectuses, brochures, advertisements, circulars, letters or 
other matter by means of which the offeror proposes to disclose to offerees all 
information material to a decision to accept or reject the offer. 
t_ II. The identity and material background information of all persons on whose 
behalf the acquisition of any equity security of the target company has been or is to 
be effected, including, but not limited to: 

(a) If the offeror is a corporation, complete information on the organization 
and operations of offeror, including without limitation the year of organization, form 
of organization, jurisdiction in which it is organized, a description of each class of the 
offeror's capital stock and of its long term debt, audited balance sheets and income 
statements for each of the 3 most recent fiscal years and, if the most recent balance 
sheet and income statement are for a period ending more than 90 days prior to the 
date of filing, an interim balance sheet and income statement covering the period 
from the date of the last audited balance sheet and income statement filed 
hereunder to a date within 90 days of the date of filing, an explanation of losses 
reflected in the required income statements, a brief description of the location and 
general character of the principal physical properties of the offeror and its subsid· 
iaries, prior acquisitions, a description of threatened legal action, threatened legal 
proceedings, or pending legal proceedings, to which the offeror or any of its 
subsidiaries, offlcers, directors, or key personnel is or may be a party or of which 
any of their property is the subject, a brief description of the business done and 
projected by the offeror and its subsidiaries and the general development of such 
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over the past i) )'cars a listing of all propelties leased by the offeror, a iness ' < , • f 
~u~n of all intellectual property rights owned by the offeror, the ~umber 0 

lIStll~ ees of the offeror, the wages, salaries and other remuneratIOn of the 
eDlP y ent of the offeror the names of all directors, executive officers and key 
managem " ". " f th 10 t f 

1 including prmclpal and benefiCIal owners 0 greater 'an percen 0 

Personne , . f h f" h d" C 

ff D
r's stock together -with biographical summaJ'les 0 eac or t e prece mg ~ 

the 0 er ' . 1 " d" t to date and the approximate amount of any matena mterest, Irec or 
~ea:s, t of an~ of the directors or officers in any material transaction during the 
mdrrec • ". " h" h th If . f ast 3-vears, or in any proposed materIal transactlOns to w IC e 0 eror or any 0 

its sub;idiaries was or is to be a party. . .,. . 
(b) If the offeror is not a corporation, mformahon concernmg the background 

of the person, including: 
(1) His or her current principal occupation and emploYy?en~ an? the. name, 

principal business, and ~dd~'ess of any corporation or other orgamzation m whIch the 
employment or occupatIOn IS conducted. . . . 

(2) Material business activities and affilIatIOns dunn~ ~he past. 3 years, 
.' the starting and ending dates of each and the name, pnncIpal busmess, and 

gIVIng " " " h" h h t" "t" address of any corporation or other orgamzatlOn m w IC t e occupa lon, POSl lon, 
office, employment, or affiliation was conducted. 

(3) A description of any material pending legal or administrative proceed-

ing in which he or she is a party. ... 
III. The source and amount of all funds or other conSIderatIOn, whether dIrect 

or indirect used or to be used in acquiring a~y .equity ~ecurity, including
t 
a statement. 

describing any securities, other than the eXlstmg capItal stock ~r long ~~r~ debt of 
the offeror, which are being offered in exchange for the eq~lty SeCUrItIes of the 
target company, and if any part of the acquisition price is or MIl be. represented by 
borrowed funds or other consideration, a description of the matenal terms of any 
financing arrangements, including the names of the parties from whom the funds 
were borrowed, the term, the collateral, the stated and effective interest rates, and 
any other material terms or conditions of the loan. Any plans or arra~gements to 
finance or repay the loan, or if no such plans or arrange~ents eXl?t, shall ~e 
disclosed. Any alternative financing arrangements or alternatlVe financmg plans m 
the event the primary financing plans fall through, or the fact that no such 
arrangements or plans exist, shall be disclosed, . . 

IV. A statement of any plans or proposals which the offeror, upon gammg 
control, may have to liquidate the target company, sell its. as~ets, ef~ect a merger or 
consolidation of it, or make any other major change m Its busmess, corporate 
structure, management personnel, or policies of employment. 

V. The number of shares of any equity security of the target company of 
which each offeror is beneficial or record owner or has a right to acquire, directly or 
indirectly, together -with the name and address of each person defined in this 
chapter as an offeror. . . 

VI. Particulars as to any contracts, arrangements or understandings to whIch 
an offeror is party with respect to any equity ~ecurity .of t.h~ target company, 
including, without limitation, transfers of any eqUlty secunty, Jomt ventur~s, loans 
or option arrangements, puts and calls, guarantees of loan. guarantees agamst loss, 

4 
'" 
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guar~ntees of profits, division of losses or profits, or the giving or withI10Idin.£il 
proXl~8, naming the persons with whom such contracts, arrangements, 
standmgs have been entered into. 

VII. A. description of an~' :ourt or governmental proceeding in which the 
has be~n dIsapproved or enJomed and of any pending court or 
proceedmg, in which it is alleged that the offer does not comply with the on)v,",;_o' 
of the applIcable laws or regulations. 

VIII. A statement of which other tender offers, subject to section 13 
(d~ 0:: proxy contests subject to section 14 of the Securities Exchange Act 'Of 
(l~ U.S.C. Sec. 78a et seq.), as amended, the offeror has engaged in Vvithin 5 
pnor to the offer. 

IX. A statement of whether any officer or director of the offeror or the 
has: 

~a) Been convicte.d ~thin the pr~or 10 year~ of a felony or within the prior 5 
y~ars m any other cnmmal proceedmg, excludmg traffic violations or 
~msde~eanors. If the person was. c?nvicted, describe the criminal proceeding, 
mcludm~ the dates, nature of conVIctIOn, name and location of the court and th 
penalty Imposed or other disposition in the case; or ' e 

(b) Bee? sub~ect of a judgment, decree or final order, including a . 
of the proceedmg "WIth a summary of the terms of judgment, decree, or final order 
entered by a court or governmental agency with respect to laws relating to; 

(1) Antitrust, 

(2) Fair employment practices, 
(3) Purchase or sale of securities, or 
(4) Environmental protection, or 

. (c) Been subject of a disciplinary action such as, but not limited to, a censure, 
repnmand, or warning, by a non-governmental body commonly known as a self
regulatory organization, or SRO, such as, but not limited to the National Associa
tion of Securities Dealers, the New York Stock Exchange, ~r the American Stock 
Exchange. 

X. A statement of risk factors related to the transaction for security holders of 
the target company. ~ 

XI.. Such other and further documents, exhibits, data, and information as 
be reqUIred by regulations of the secretary of state or as may be necessary to make 
fair, full, and effective disclosure to offerees of all information material to ~ decision 
to accept or reject the offer. If any material change occurs in the facts set forth in 
the registration statement required by RSA 421-A:3, the offeror who filed such 
statement shall promptly notify the secretary of state and the target company of 
such change and shall amend the registration statement to reflect such change 
"Within 10 days of the change. 

156:19 Disclosure of Security Takeovers; Scheduling of Public Hearingj 
Offeror and Target Companies As Parties. Amend RSA 421-A:5 to read as 
follows: 

4~I-A:.5 Scheduling of Public Hearing. Within 20 days after the filing of'a 
regIstration statement pursuant to this chapter, the secretary of state shall ' 
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e his investigation and order a hearing, if he determines a hearing is necessary 
weUc propriate for the protection of offerees in this state, for the purpose of 
or a~ining compliance v.Fith the requirements of this chapter and whether the 
d~e or has provided full and fair disclosure to the offerees of all material informa-
0, er concerning the takeover bid including the filing of a complete and accurate 
tiO\tration statement. Any hearing shall include the offeror and the target compa
~i as parties, and shall commence within 25 days after the filing of a registration 

statement. 
156:20 Effective Date. This act shall take effect 60 days after its passage. 

(Approved: June 17, 2003) 
(Effective Date: August 16, 2003) 

CHAPTER 157 (HE 825) 

AN ACT ESTABLISHING A COMMITTEE TO STUDY METHODS OF SAFELY mWUCING THE 
PRISON POPULATION It\· THE STATE. 

Be it Enacted by the Sen,ate and House of Repre:ientati?xs 'in, General Court 

convened: 
157:1 Committee Established. There is established a committee to study meth

ods of safely reducing the prison population in the state. 

157:2 Membership and Compensation. 
I. The members of the committee shall be as follows: 

(a) Three members of the house of representatives, appointed by the speaker 

of the house. 
(b) Two members of the senate, appointed by the president of the senate. 

II. Members of the committee shall receive mileage at the legislative rate 
when attending to the duties of the committee. 

157:3 Duties. The committee shall study methods of safely reducing the prison 
population in the state and any other issues involving the prison population. 

157:4 Chairperson; Quorum. The members of the study committee shall elect a 
chairperson from among the members. The first meeting of the committee shall be 
called by the fITst~named house member. The first meeting of the committee shall be 
held Volithin 45 days of the effective date of this section. Four members of the 
committee shall constitute a quorum. 

157:5 Report. The committee shall issue an interim report of its findings and any 
recommendations for proposed legislation to the speaker of the house of representa
tives, the senate president, the house clerk, the senate clerk, the governor, and the 
state library on or before November 1, 2003, and shall issue a final report on or 
before November 1, 2004. 

157:6 Effective Date. This act shall take effect upon its passage. 

(Approved: June 17, 2003) 
(Effective Date: June 17, 2003) 
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HOUSE BILL 

AN ACT 

SPONSORS: 

COMMITTEE: 

This bill: 

HB 816 - AS INTRODUCED 

2003 SESSION 

816 

making technical corrections to the securities laws. 

Rep. Spiess, Hills 47; Rep. Welch, Rock 79; Sen. Peterson, Dist 11 

Commerce 

ANALYSIS 

03-0896 
05/01 

I. Narrows the definition of agent to exclude certain individuals who provide the secretary of 
state with securities notice filings. 

II. Defines broker-dealer and agent responsibility with respect to the suitability of recommended 
securities. 

III. Inserts authorization to charge $100 per diem and other expenses related to a securities 
broker examination. 

IV. Shortens the time period in which the secretary of state may consider a license application 
withdrawn for lack of information. 

V. Clarifies and makes technical corrections to the filing requirements for the registration of 
securities. 

VI. Authorizes the secretary of state, rather than the attorney general, to perform certain 
investigatory and enforcement functions relative to securities regulation. 

VII. Increases the fine for violation of a cease and desist order. 

This bill is a request ofthe department of state. 

Explanation: Matter added to current law appears in bold italic •. 
Matter removed from current law appears [if> BFaekets aRa strneklhF9"gR.] 
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type. 



HB 816 - AS INTRODUCED 

STATE OF NEW HAMPSHIRE 

In the Year of Our Lord Two Thousand Three 

AN ACT making technical corrections to the securities laws. 

03-0896 
05/01 

Be it Enacted by the Senate and House of Representatives in General Court convened: 

1 1 Securities; Definition of Agent. Amend RSA 421-B:2, lI(d) and (e) to read as follows: 

2 (d) Effecting transactions in securities registered by notification under RSA 421-B:12 if 

3 no commission or other remuneration is paid or given directly or indirectly for soliciting any person 

4 in this state; [.,.,j 

5 (e) Effecting other transactions, if such individual is an officer or director of the issuer, 

6 no commission or other remuneration is paid or given directly or indirectly for soliciting any person 

7 in this state, and upon application, such individual is specifically authorized by name in an order 

8 issued by the secretary of state H; or 

9 (fJ Effecting transactions under RSA 421-B:11, I-a(e), if such individual is an 

10 officer or director of the issuer to whom no commission or other remuneration is paid or 

11 given directly or indirectly for soliciting any person in this state. 

12 2 New Section; Securities; Suitability of Recommendation; Reasonable Grounds Required. 

13 Amend RSA 421-B by inserting after section 3 the following new section: 

14 421-B:3-a Suitability of Recommendation; Reasonable Grounds Required. 

15 I. In recommending to a customer the purchase, sale, or exchange of a security, a broker-

16 dealer or broker-dealer agent must have reasonable grounds for believing that the recommendation 

17 is suitable for the customer upon the basis of the facts, if any, disclosed by the customer after 

18 reasonable inquiry as to his or her other security holdings and as to his or her financial situation and 

19 needs. 

20 II. Before the execution of a transaction recommended to a noninstitutional customer, other 

21 than transactions with customers where investments are limited to money market mntual funds, a 

22 broker-dealer, salesperson, investment adviser, or investment adviser representative shall make 

23 reasonable efforts to obtain information concerning: 

24 (a) The customer's financial status. 

25 (b) The customer's tax status. 

26 (c) The customer's investment objectives. 

27 (d) Such other information used or considered to be reasonable by the broker-dealer, 

28 salesperson, investment adviser, or investment adviser representative in making recommendations 

29 to the customer. 

30 3 New Paragraphs; Post-Licensing Provisions; Confidentiality; Examination Expenses. Amend 

31 RSA 421-B:9 by inserting after paragraph V the following new paragraphs: 
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VI. All reports pursuant to this section shall be absolutely privileged and although fIled in 

the department as provided in paragraph V shall nevertheless not be for public inspection. The 

comments and recommendations of the examiner shall also be deemed confidential information and 

shall not be available for public inspection, except as the secretary of state in his or her discretion 

may deem advisable. 

VI-a. The broker-dealer or other person examined pursuant to this section shall bear the 

expense of the examination. Such expenses shall be limited to a reasonable per diem allowance for 

compensation and expenses as determined by the secretary of state. The per diem allowance shall 

not exceed $100. Notwithstanding any other provision of law, domestic issuer-dealers shall be 

exempt from bearing the expense of examinations conducted pursuant to this section, except for the 

mileage expenses to and from the examination incurred by the department. 

4 Securities; Denial, Revocation, and Withdrawal of License. Amend RSA 421-B:I0, IV to read 

as follows: 

IV. If the secretary of state finds that any licensee or applicant for license is no longer in 

existence or has ceased to do business as a broker-dealer, issuer-dealer, agent, or investment adviser, 

or is subject to an adjudication of mental incompetence or to the control of a committee, conservator, 

or guardian, or cannot be located after reasonable search, the secretary of state may by order revoke 

the license or deny the application. The secretary of state may deem abandoned and withdrawn any 

application for licensure made pursuant to this chapter, if any applicant fails to respond in writing 

within [±il9] 90 days to a written request from the secretary of state requesting a response. [s..ea 

reEjtlest saall ee sem via se£tiRea mail te t!>e last Ime"", aaElFess eftae aflfl14SaBt.] 

5 Registration of Securities; Filing Requirements. Amend RSA 421-B:11, I-a (e)(4) and (5) to 

read as follows: 

(4) The name of any registered broker-dealer who will effect transactions in this 

state; [arul] 

(5) The fee pursuant to RSA 421-B:31, I(h)[.] ; and 

(6) A statement indicating the date on which the first sale in this state of 

covered securities under section 18(b)(4)(D) of the Securities Act of 1933 occurred. 

6 Regulation of Secnrities; Provisions Applicable to Registration Generally. Amend 

RSA 421-B:15, II-a to read as follows: 

II-a. [E'lery seFfleratien Effia flaFtIlershij3 aa'r.£lg sesarities registerea ill trus state saail, 

within 12Q aays after t!>e slese ef its Rssal year, HIe wit!> t!>e sesretary ef state app"ally a finansial 

statemem aariitea Effia sertH'iea ey aB illaeflenaent sertiRea fl .... lis aeee"maffi. Tae aariitea 

statement saail be flreflarea ill asseraaBse wit!> generally assefltea asse"ming flrillsiflles aBa s"sa 

et!>er staBaaras as t!>e sesretary ef state sllail aaeflt by rule.] Issuers of securities registered under 

this chapter shall [alse] provide quarterly financial reports within 60 days ofthe end of each quarter 
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1 to their shareholders, partners, and members. Such quarterly reports need not be independently 

2 audited. [Filings may Be maee tiw8Hgh the Seemities .... e E"dumge Cemmissiea's EDGAR system. 

3 The seeFetary 8f state may e"teae the time faF filing sHsh statemeat fa. g8ee eaHse sh8wa.] 

4 7 New Paragraph; Securities; Provisions Applicable to Registration Generally; Criteria for 

5 Withdrawal of Registration Statement. Amend RSA 421-B:15 by inserting after paragraph XIV the 

6 following new paragraph: 

7 XV. The secretary of state may deem abandoned and withdrawn any registration statement 

8 submitted pursuant to this chapter if any registrant fails to respond in writing within 90 days to a 

9 written request from the secretary of state requesting a response. 

10 8 Securities Regulation; Exemption from Registration; Withdrawal of Registration. Amend RSA 

11 421-B:17, III to read as follows: 

12 III. The secretary of state may issue an order requiring any person who claims the benefit of 

13 an exemption with respect to a specific security or transaction, to show cause why the exemption 

14 should not be revoked. The order shall be calculated to give reasonable notice of the time and place 

15 for the revocation hearing, and shall state the reasons for the entry of the order. The secretary of 

16 state may by order summarily suspend, deny or revoke an exemption pending final determination of 

17 any order to show cause, provided the secretary of state finds the public interest will be irreparably 

18 harmed by delay in issuing such an order. If an exemption is denied, revoked or suspended pending 

19 fmal determination of an order to show cause, a hearing on the merits shall be held within 10 days of 

20 the issuance. The secretary of state may deem abandoned and withdraw any filing made pursuant 

21 to this section, if any person fails to respond in writing within [lW] 90 days, to a written request 

22 from the secretary of state requesting a response!, SHea reEfUest ha'1ffig Beea seat via eertifieemail te 

23 the last knewa aeElress ef the persea mokiag the filiag]. 

24 9 Securities; Investigations and Subpoenas; Application by Secretary of State. Amend 

25 RSA 421-B:22, III to read as follows: 

26 III. In the event that a person refuses to obey a subpoena issued to him or her or any order 

27 or determination the secretary of state is authorized to make, the superior court, upon application by 

28 the [att8rney geaeral] secretary of state or any officer designated by the secretary of state, 

29 may issue to the person an order directing him or her to appear before the [atterney geaeFal] 

30 secretary of state, or the officer designated by him or her, [therete] to produce documentary 

31 evidence if so ordered or to give evidence touching the matter under investigation or in question. 

32 Failure to obey the order of the court may be punished by the court as a contempt of court. 

33 10 Securities; Cease and Desist Orders; Injunctions; Receivers. Amend RSA 421-B:23 to read as 

34 follows: 

35 421-B:23 Cease and Desist Orders; Injunctions; Receivers. 
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I. Whenever it appears to the secretary of state that any person has engaged or is about to 

engage in any act or practice constituting a violation of this chapter or any rule or order under this 

chapter: 

(a) The secretary of state shall have the power to issue and cause to be served upon such 

person an order requiring the person to cease and desist from violations of this chapter. The order 

shall be calculated to give reasonable notice of the rights of the person to request a hearing on the 

order and shall state the reasons for the entry of the order. The order shall be served at the last 

known address of such person. Service of the order and publication of the order in a 

newspaper of general circulation in the area of the last known address of such person 

shall serve to duly notify the person of the order and of the right to a hearing on the order. 

A hearing shall be held not later than 10 days after the request for such hearing is received by the 

secretary of state after which and within 20 days of the date of the hearing the secretary of state 

shall issue a further order vacating the cease and desist order or making it permanent as the facts 

require. All hearings shall be conducted in accordance with the rules adopted pursuant to this 

chapter. If the person to whom a cease and desist order is issued fails to appear at the hearing after 

being duly notified. such person shall be deemed in default. and the proceeding may be determined 

against him or her upon consideration ofthe cease and desist order, the allegations of which may be 

deemed to be true. If the person to whom a cease and desist order is issued fails to request a hearing 

within 30 calendar days of receipt of such order, but in any case no later than 60 calendar days 

from the issuance of the order, then such person shall likewise be deemed in default, and the 

order shall, on the thirty-first day from the receipt of the order and no later than the sixty-first 

day from the issuance of the order, become permanent, and shall remain in full force and effect 

until and unless later modified or vacated by the secretary of state, for good cause shown. The 

secretary of state may adopt rules of procedure concerning all proceedings conducted pursuant to 

this section; 

(b) The [attoraey geaerffi] secretary of state or his or her designee may [, 'l.'ith or 

without prior eilmiaistretive effioa by the se"retary of state,] bring an action in the superior court to 

enjoin the acts or practices and to enforce compliance with this chapter or any rule or order under 

this chapter. Upon a proper showing, a permanent or temporary injunction, restraining order, or 

writ of mandamus shall be granted [ase a res ewer may be appointee fur the eefuHeaHt or the 

eefuaaaHt's assets]. In addition, the court may issue an order for other appropriate or 

ancillary relief, to include an asset freeze, accounting, writ of attachment, writ of general 

or specific execution, and an appointment of a receiver or conservator, that may be the 

administrator, for the defendant or the defendant's assets. The court shall not require the 

[attol'Hey geHerffi] secretary of state to post a bond; and 

(c) The [attorney geHerffi] secretary of state or his or her designee may bring an 

action in the name of the state for injunctive relief and civil penalties for violations of any provision 
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1 of this chapter. In any action brought by the [atto .... ey geReraJ] secretary of state or his or her 

2 designee, the civil penalties shall not exceed $5,000 for each violation in the case of knowing 

3 violations, or $2,500 for each violation in the case of negligent violations, and each of the acts 

4 specified shall constitute a separate violation. The action may be brought in the superior court ofthe 

5 county in which the defendant resides or has his or her principal place of business, or, with the 

6 consent of the parties or if the defendant is a nonresident and has no place of business within the 

7 state, in the superior court of Merrimack county. 

8 II. In a proceeding in superior court under this section where the state prevails, the 

9 secretary of state laRd the atto .... ey geReraJ] shall be entitled to recover all costs and expenses of 

10 investigation, and the court shall include the costs in its final judgment. 

11 11 New Paragraph; Administrative Penalty; Investor Education; Fine for Violation of Cease And 

12 Desist Order. Amend RSA 421-B:26 by inserting after paragraph III-a the following new paragraph: 

13 III -b. Notwithstanding any provision to the contrary, violation of a cease and desist order 

14 may result in an administrative fine not to exceed $2500 per day for as long as such violation 

15 continues. This fine shall be in addition to any other penalties provided. 

16 12 Securities; Fees; Reference Change. Amend RSA 421-B:31, l(D to read as follows: 

17 

18 

19 

CD Registration fee prior to offers or sales of 

securities in this state 

2/10 of one percent of the offering 

value ofthe [is£He] securities 

offered in the registration 

20 statement provided said fee shall 

21 not be more than $1,050, plus a $200 

22 non-refundable examination fee. 

23 13 Securities; Fees; Reference Change. Amend RSA 421-B:31, l(k) to read as follows: 

24 

25 

26 

27 

(k) Initial notice filing fee prior to offers or 

sales of covered securities under sections 

18(b)(4)(C) and 18(b)(3) of the Securities Act 

of 1933. 

2/10 of one percent of the offering 

value of the [issaeJ. securities 

offered in the registration 

statement, provided said fee shall 

28 not be more than $1,050, plus a 

29 $200 non-refundable initial notice fee. 

30 14 Securities; Fees; Reference Change. Amend RSA 421-B:31, IICD to read as follows: 

31 

32 

33 

34 

35 

CD Annual notice filing fee for offers or sales 

of covered securities under sections 

18(b)(4)(C) and 18(b)(3) of the Securities 

Act of 1933. 

2/10 of one percent of the offering 

value of the [is£He] securities 

offered in the registration 

statement, provided said fee shall not 

be more than $1,050 
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1 15 Securities; Fees; Reference Change. Amend RSA 421-B:3l, II(i) to read as follows: 

2 

3 

4 

5 

(i) Annual registration fee for securities offered 

in this state, due one year from the 

effective date of registration, and each 

year thereafter: 

2/10 of one percent of the offering 

value ofthe [iss-He] securities 

offered in the registration 

statement, provided said fee 

6 shall not be more than $1,050. 

7 16 Securities; Fees; Reference Change. Amend the introductory paragraph ofRSA 421-B:31, III 

8 to read as follows: 

9 III. In addition to any other penalties, provisions, or fees prescribed under this chapter, 

10 a late filing fee of 1/10 of one percent of the offering value of (1) [a registered seeHFities issHe] 

11 securities offered in the registration statement, or (2) an offering of federal covered securities, 

12 provided said fee shall not be more than $525, shall be imposed if: 

13 17 Disclosure of Security Takeovers; Requirement of Financial Disclosure; Clarification of 

14 Material Terms. Amend RSA 421-A:3 to read as follows: 

15 421-A:3 Requirement of Financial Disclosure. No offeror shall make a takeover bid unless as 

16 soon as practicable on the date of commencement of the takeover bid [he] the offerer files with the 

17 secretary of state and the target company a registration statement containing the information 

18 required by RSA 421-A:4 and publicly discloses the material terms of the offer, including the total 

19 number and class of securities sought in the offer and the type and amount of 
20 consideration offered to security holders. The registration statement filed with the secretary of 

21 state shall be accompanied by such fees as may be prescribed under RSA 421-A:9. 

22 18 Registration Statements for Takeovers; Contents of Registration Statement. Amend 

23 RSA 421-A:4 to read as follows: 

24 421-A:4 Contents of Registration Statement. The registration statement required to be filed 

25 pursuant to RSA 421-A:3 shall include: 

26 I. Copies of all prospectuses, brochures, advertisements, circulars, letters or other matter by 

27 means of which the offeror proposes to disclose to offerees all information material to a decision to 

28 accept or reject the offedt]. 

29 II. The identity and material background information of all persons on whose behalf the 

30 acquisition of any equity security of the target company has been or is to be effected, including, but 

31 not limited to: 

32 (a) If the offeror is a corporation, complete information on the organization and 

33 operations of offeror, including without limitation the year of organization, form of organization, 

34 jurisdiction in which it is organized, a description of each class of the offeror's capital stock and of its 

35 long term debt, audited balance sheets and income statements for each of the 3 most recent fiscal 

36 years and, if the most recent balance sheet and income statement are for a period ending more than 

37 90 days prior to the date of filing, an interim balance sheet and income statement covering the 
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1 period from the date of the last audited balance sheet and income statement filed hereunder to a 

2 date within 90 days of the date of filing, an explanation of losses reflected in the required 

3 income statements, a brief description of the location and general character of the principal 

4 physical properties of the offeror and its subsidiaries, prior acquisitions, a description of 

5 threatened legal action, threatened legal proceedings, or pending legal proceedings, [etl>er 

6 than FellaH" litigatieB,] to which the offeror or any of its subsidiaries, officers, directors, or key 

7 personnel is or may be a party or of which any of their property is the subject, a brief description of 

8 the business done and projected by the offeror and its subsidiaries and the general development of 

9 such business over the past 5 years, a listing of all properties leased by the offeror, a listing of 

10 all intellectual property rights owned by the offeror, the number of employees of the offeror, 

11 the wages, salaries and other remuneration of the management of the offeror, the names of 

12 all directors [and], executive officers and key personnel, including principal and beneficial 

13 owners of greater than 10 percent of the offeror's stock, together with biographical summaries 

14 of each for the preceding 5 years, to date, and the approximate amount of any material interest, 

15 direct or indirect, of any of the directors Or officers in any material transaction during the past 

16 3-years, or in any proposed material transactions to which the offeror or any of its subsidiaries was 

17 or is to be a party[,]. 

18 (b) If the offeror is not a corporation, information concerning the background of the 

19 person, including: 

20 (1) His or her current principal occupation and employment and the name, 

21 principal business and address of any corporation or other organization in which the 

22 employment or occupation is conducted. 

23 (2) Material business activities and affiliations during the past 3 years, giving .the 

24 starting and ending dates of each and the name, principal business, and address of any 

25 corporation or other organization in which the occupation, position, office, employment, or 

26 affiliation was conducted. 

27 (3) [and] A description of any material pending legal or administrative proceeding in 

28 which he or she is a party [,]. 

29 III. The source and amount of all funds or other consideration, whether direct or 

30 indirect used or to be used in acquiring any equity security, including a statement describing any 

31 securities, other than the existing capital stock or long term debt of the offeror, which are being 

32 offered in exchange for the equity securities of the target company, and if any part of the acquisition 

33 price is or will be represented by borrowed funds or other consideration, a description of the material 

34 terms of any fmancing arrangements, [and] including the names of the parties from whom the 

35 

36 

funds were borrowed, the term, the collateral, the stated and effective interest rates, and any 

other material1ierms or conditions of the loan. Any plans or arrangements to finance or 

37 repay the loan, or if no such plans or arrangements exist, shall be disclosed. Any 
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alternative financing arrangements or alternative financing plans in the event the 

primary financing plans fall through, or the fact that no such arrangements orplans exist, 

shall be disclosed. 

IV. A statement of any plans or proposals which the offeror, upon gaining control, may have to 

liquidate the target company, sell its assets, effect a merger or consolidation of it, or make any other 

major change in its business, corporate structure, management personnel, or policies of employment[,l. 

V. The number of shares of any equity security of the target company of which each offeror 

is beneficial or record owner or has a right to acquire, directly or indirectly, together with the name 

and address of each person defined in this chapter as an offeror[,l. 

VI. Particulars as to any contracts, arrangements or understandings to which an offeror is 

party with respect to any equity security of the target company, including, without limitation, 

transfers of any equity security, joint ventures, loans or option arrangements, puts and calls, 

guarantees of loan, guarantees against loss, guarantees of profits, division of losses or profits, or the 

giving or withholding of proxies, naming the persons with whom such contracts, arrangements, or 

understandings have been entered into[,l. 

VII. A description of any court or governmental proceeding in which the offer has been 

disapproved or enjoined and of any pending court or governmental proceeding in which it is alleged 

that the offer does not comply with the provisions of the applicable laws or regulations [,l. 

VIII. A statement of which other tender offers, suhject to section 13, clause (d) or proxy 

contests subject to section 14 of the Securities Exchange Act of 1934 (15 U.s.C. Sec. 78a et seq.), as 

amended, the offeror has engaged in within 5 years prior to the offer[,l. 

IX. A statement of whether any officer or director ofthe offeror or the offeror has: 

(a) Been convicted within the prior 10 years of a felony or within the prior 5 years in any 

other criminal proceeding, excluding traffic violations or similar misdemeanors. If the person 

was convicted, describe the criminal proceeding, including the dates, nature of conviction, 

name and location of the court, and the penalty imposed or other disposition in the casehl; or 

(b) Been subject of a judgment. [9l'l decree or final order, including a description of 

the proceeding with a summary of the terms of judgment, decree, or final order, entered by a 

court or governmental agency with respect to laws relating to: 

(1) Antitrust, 

(2) Fair employment practices, 

(3) Purchase or sale of securities, or 

(4) Environmental protection, or 

(c) Been subject of a disciplinary action such as, but not limited to, a censure, reprimand, 

or warning, by a non-governmental body commonly known as a self-regulatory organization, or SRO, 

such as, but not limited to, the National Association of Securities Dealers, the New York Stock 

Exchange, or the American Stock Exchange [;-andl. 
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1 X. A statement of risk factors related to the transaction for security holders of the 

2 target company. 

3 [Xl XI. Such other and further documents, exhibits, data, and information as may be 

4 required by regulations of the secretary of state or as may be necessary to make fair, full, and 

5 effective disclosure to offerees of all information material to a decision to accept or reject the offer. If 

6 any material change occurs in the facts set forth in the registration statement required by 

7 RSA 421-A:3, the offeror who filed such statement shall promptly notify the secretary of state and 

8 the target company of such change and shall amend the registration statement to reflect such change 

9 within 10 days of the change. 

10 19 Effective Date. This act shall take effect 60 days after its passage. 
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HOUSE COMMITTEE ON COMMERCE 

PUBLIC HEARING ON HB 816 

BILL TITLE: making technical corrections to the securities laws. 

DATE: March 7,2003 

LOB ROOM: 302 Time Public Hearing Called to Order: lOam 

Time Adjourned: 11 am 

(please circle if present) 

Committee Members: Rep~Belange an 
Flanders, Spiess~iebl, Quandt, Charles Clark, Brad , . camma 

DiFruscia, D. 
STep-;;:n~k~ardon, 

Kathleen Taylor ~ DeStefano, Vachon and Kopka. 

Bill Sponsors: Reps. Spiess and Welch and Sen. Petersen 

TESTIMONY 

* Use asterisk if written testimony and/or amendments are submitted. 

*Rep. Paul Spiess, prime sponsor -He is unable to attend but submitted written testimony. 

Mark Connolly & Jeff Spill, Bureau of Securities Regulation, NH Attorney Generals OffICe 
- Housekeeping measure. Introduced new members of staff. Changes made apply to 421A and 
421B. Will make department more effective and they will be able to utilize their resources in a 
better way. Went through the VlI steps of this bill. This is not intended to exclude the AG's Office 
but to expedite the process. Gave figures on how many bankers/financial advisers they serviced last 
year-$lOO fee not uureasonable. Explained various fees. Looking for more uniformity. Changed 
proposed 421A. Clarify what information that must be given on registration statement. Changes 
modeled in federal regulations. Authority of Secretary of State's Office re: enforcement action would 
enable rapid action to get information into the courts and freeze assets, etc. 

Chairm.an John Hunt - Said originally this authority was in the Securities Division, then the 
authority went to the AG's Office, and now w.e are being asked to grant the authority back to 
Securities Division. 

Mark Connolly - Fees would make the department more uniform with other states. An estimated 
reduction of $15,000 in state revenue. Not from bill. 

Q: Rep. Sheila Francoeur - Questioned how they would determine the Secretary of State's Office 
could handle enforcement or to go to AG's. 

A: If possible they would like to make a decision and go right forward if they felt the need. 

Suzanne Gorman, NH Attorney General's Office - Section 9 her only concern. A very good 
relation with the two departments. AG's Office has legal authority to all departments in New 



Hampshire. Can't anticipate problems. Bill should be written to include AG as well as Sec. Of State. 
Would certainly hope AG and Secretary of State's Office would work together. "Appearance before" 
section should also include both AG and Secretary of State. 

Chairman Hunt - Requests both departments get together and agree on the wording, re: 
enforcement. 

Respectfully Submitted: 

"'" / Q ,.p '-\ii-<- .<) c~Wr-f\ 
o 

Jane S. Langley, Clerk 



TESTIMONY BEFORE HOUSE COMMERCE COMMITTEE 
MARCH 7, 2003 
HB816 
MAKING TECHNICAL CORRECTIONS TO SECURITIES LAWS AND 
ENHANCING THE POWERS OF THE SECRETARY OF STATE. 

Good morning Mr. Chairman and members of the Committee. For the record, I am 
Representative Paul Spiess, Hillsborough 47, representing the towns of Amherst and 
Milford. I regret that I am unable to present this testimony in person, but I believe that it 
is important for you to understand my reasons for sponsoring this bill. 

This bill has been introduced at the request of the Secretary of State's office. It is a 
companion bill to HB815, which you just heard. HB816 makes numerous technical 
corrections to existing securities laws. Rather than describe these changes in my remarks, 
I will let the representatives of the Secretary's office testify to the specifics of the bill. 

I would, however, like to point out the relatively important changes embodied in sections 
9 and 10 of the bill. Section 9 (page 3) grants to the Secretary (or his designee) the right 
to petition the Superior Court directly to compel testimony and produce requested 
documentation. This will accelerate the Secretary's ability to obtain information in a 
timely basis. Section 10 (page 3,4 and 5) allows the Secretary of State to petition the 
court directly for appropriate orders to protect assets. Both these sections alleviate the 
requirement to work through the Attorney General's office to achieve court action in a 
timely manner. 

Once again, if the Secretary of State believes that he needs enhanced powers to supervise 
and regulate business conduct, we should listen. 

Thank you for your consideration of this bill. 



This bill has been introduced at the request ofthe Se=~e_iary ~State's office. ~ 
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I. Narrows the definition of agent to exclude certain individuals who provide the secretary of 
state with securities notice filings. 

II. Defines broker-dealer and agent responsibility with respect to the suitability of recommended 
securities. 

III. Inserts authorization to charge $100 per diem and other expenses related to a securities 
broker examination. 

IV. Shortens the time period in which the secretary of state may consider a license application 
withdrawn for lack of information. 

V. Clarifies and makes technical corrections to the filing requirements for the registration of 
securities. 

VI. Authorizes the secretary of state, rather than the attorney general, to perform certain 
investigatory and enforcement functions relative to securities regulation. 

VII. Increases the fine for violation of a cease and desist order . 

. -.------~--~--Yl_~~-~~-I- oJ:2-~~---~-=~~~~==--~----~-----
--------j~ /l Y--.!'!::.LL"·-'--"--~t .--.• ------.. ---.-.-.-~l)O .-------. .. . .. ..___ 

~==~~~~_--~~~I~~:=- tt~ <,-~~-==~ ~~-.j-;;J2f~;;;-----
"~- -------_._--...• =~1J fkNf.~=·===-_=-== ~--_-= =-:-~ 

==~~=---~_~--~-Z~~~_·:±-:: __ &---.Li421...£~ _______ .. _~ 

=~..1l;:.~c;;..~~~-~-'JL;i;;Q~ =~ ... 
-- -~~/£5- "iua---~~:o -~ __ ~_ ·~2~-~=~==_--~_-.=_-=-~~= 
__ ~---!~a~7LlJ~ !~/JfC;"'-~0-~-;U~~~--
·--~---%~~-,;;;-67f!i%~ ... -----

-._---- ---,------ -,---.-----~. - ------- ----- --------- -



--- -- ~----

--~----.--'---

-- - '" - ~--.- ------------

----- ----_.-- -

.. -~_7t_;;~d{c~r:;:;;'~-~e~· .. ~~ .JL-- ~ -~ . 
.. ... ~_. _~~]~A~;~,~,;l~·ce .=p~l~~~_LQ_-c-_~~~~ 

-.~=--~---.•• ·· ...... -.=~.~ .• -=.==-~~~-:Jj---dQ .. ~~;;;;;~~~~=_0.~ .. ---. __ 
---- --- - --- --~ -... _------ --- .--_. __ .. _ .•. ".-

--- -----""-_.,.,,-----------." 

-" -.--" ---,.------".,-----

-".----".--,------ ---

--_ .. _._- --_ .. ,--- ---- ,,-- ---- --,--" ---- ----.--,.,------~-- -----,,-,.," .,---,---,-,-._---.- ------- -- -"-------~----. -... ,,"--- - --._--- -"._-, -- --.--- ,,---- -._" _ ... _------_.--- -- -- ----_.-- ""-- ----- - ,--



Rep. Fraser,~err.37 
~arch 18, 2003 
2003-0771h 
05/01 

Amendment to HB 816 

1 Amend the bill by replacing sections 9 and 10 with the following: 

2 

3 9 Securities; Investigations and Subpoenas; Application by Secretary of State. Amend 

4 RSA 421-B:22, III to read as follows: 

5 III. In the event that a person refuses to obey a subpoena issued to him or her or any order 

6 or determination the secretary of state is authorized to make, the superior court, upon application by 

7 the attorney general or secretary of state or any officer designated by the secretary of state, 

8 may issue to the person an order directing him or her to appear before the attorney general or 

9 secretary of state, or the officer designated by him or her, [therete] to produce documentary 

10 evidence if so ordered or to give evidence touching the matter under investigation or in question. 

11 Failure to obey the order of the court may be punished by the court as a contempt of court. 

12 10 Securities; Cease and Desist Orders; Injunctions; Receivers. Amend RSA 421-B:23 to read as 

13 follows: 

14 421-B:23 Cease and Desist Orders; Injunctions; Receivers. 

15 I. Whenever it appears to the secretary of state that any person has engaged or is about to 

16 engage in any act or practice constituting a violation ofthis chapter or any rule or order under this 

17 chapter: 

18 (a) The secretary of state shall have the power to issue and cause to be served upon such 

19 person an order requiriog the person to cease and desist from violations of this chapter. The order 

20 shall be calculated to give reasonable notice of the rights of the person to request a hearing on the 

21 order and shall state the reasons for the entry of the order. The order shall be served at the last 

22 known address of such person. Service of the order and publication of the order in a 

23 newspaper of general circulation in the area of the last known address of such person 

24 shall serve to duly notify the person of the order and of the right to a hearing on the order. 

25 A hearing shall be held not later than 10 days after the request for such hearing is received by the 

26 secretary of state after which and within 20 days of the date of the hearing the secretary of state 

27 shall issue a further order vacating the cease and desist order or making it permanent as the facts 

28 require. All hearings shall be conducted in accordance with the rules adopted pursuant to this 

29 chapter. If the person to whom a cease and desist order is issued fails to appear at the hearing after 

30 being duly notified, such person shall be deemed in default, and the proceeding may be determined 

31 against him or her upon consideration of the cease and desist order, the allegations of which may be 

32 deemed to be true. If the person to whom a cease and desist order is issued fails to request a hearing 
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1 within 30 calendar days of receipt of such order, but in any case no later than 60 calendar days 

2 from the issuance of the order, then such person shall likewise be deemed in default, and the 

3 order shall, on the thirty-first day from the receipt of the order and no later than the sixty-first 

4 day from the issuance of the order, become permanent, and shall remain in full force and effect 

5 until and unless later modified or vacated by the secretary of state, for good cause shown. The 

6 secretary of state may adopt rules of procedure concerning all proceedings conducted pursuant to 

7 this section; 

8 (b) The attorney general or secretary of state or his or her designee may, with or 

9 without prior administrative action by the secretary of state, bring an action in the superior court to 

10 enjoin the acts or practices and to enforce compliance with this chapter or any rule or order under 

11 this chapter. Upon a proper showing, a permanent or temporary injunction, restraining order, or 

12 writ of mandamus shall be granted [and a FeeePleF may be "fll'aiated feF the defeadaat SF the 

13 defendant's assets]. In addition, the court may issue an order for other appropriate or 

14 ancillary relief, to include an asset freeze, accounting, writ of attachment, writ of general 

15 or specific execution, and an appointment of a receiver or conservator, that may be the 

16 administrator, for the defendant or the defendant's assets. The court shall not require the 

17 attorney general or secretary of state to post a bond; and 

18 (c) The attorney general or secretary of state or his or her designee may bring an 

19 action [ill the aame arthe state] for injunctive relief and civil penalties for violations of any provision 

20 of this chapter. In any action brought by the attorney general or secretary of state or his or her 

21 designee, the civil penalties shall not exceed $5,000 for each violation in the case of knowing 

22 violations, or $2,500 for each violation in the case of negligent violations, and each of the acts 

23 specified shall constitute a separate violation. The action may be brought in the superior court of the 

24 county in which the defendant resides or has his or her principal place of business, or, with the 

25 consent of the parties or if the defendant is a nonresident and has no place of business within the 

26 state, in the superior court of Merrimack county. 

27 II. In a proceeding in superior court under this section where the state prevails, the 

28 secretary of state and the attorney general shall be entitled to recover all costs and expenses of 

29 investigation, and the court shall include the costs in its final judgment. 

30 

31 Amend RSA 421-A:3 as inserted by section 17 ofthe bill by replacing it with the following: 

32 

33 421-A:3 Requirement of Financial Disclosure. No offeror shall make a takeover bid unless as 

34 soon as practicable on the date of commencement of the takeover bid [he] the offerer files with the 

35 st;lcretary of state and the target company a registration statement containing the information 

36 required by RSA 421-A:4 and publicly discloses the material terms of the offer, including the total 

37 number.and class of securities sought in the offer and the type and amount of 
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1 consideration offered to security holders. The registration statement filed with the secretary of 

2 state shall be accompanied by such fees as may be prescribed under RSA 421-A:9. The offeror 

3 shall provide the target company with any amendments or revisions to the registration 

4 statement at the same time that such amendments or revisions are filed with the secretary 

5 of state. 

6 

7 Amend the bill by inserting after section 18 the following and renumbering the ~riginal section 19 to 

8 read as 20: 

9 

10 19 Disclosure of Security Takeovers; Scheduling of Public Hearing; Offeror and Target 

11 Companies As Parties. Amend RSA 421-A:5 to read as follows: 

12 421-A:5 Scheduling of Public Hearing. Within 20 days after the filing of a registration 

13 statement pursuant to this chapter, the secretary of state shall commence his investigation and 

14 order a hearing, if he determines a hearing is necessary or appropriate for the protection of offerees 

15 in this state, for the purpose of determining compliance with the requirements of this chapter and 

16 whether the offeror has provided full and fair disclosure to the offerees of all material information 

17 concerning the takeover bid including the filing of a complete and accurate registration statement. 

18 Any [initial] hearing shall include the offeror and the target company as parties, and shall 

19 commence within 25 days after the filing of a registration statement. 
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AMENDED ANALYSIS 

I. Narrows the definition of agent to exclude certain individuals who provide the secretary of 
state with securities notice filings. 

II. Defines broker-dealer and agent responsibility with respect to the suitability of recommended 
securities. 

III. Inserts authorization to charge $100 per diem and other expenses related to a securities 
broker examination. 

IV. Shortens the time period in which the secretary of state may consider a license application 
withdrawn for lack of information. 

v. Clarifies and makes technical corrections to the filing requirements for the registration of 
securities. 

VI. Authorizes the secretary of state or the attorney general to perform certain investigatory 
and enforcement functions relative to securities regulation. 

VII. Increases the fine for violation of a cease and desist order. 

VIII. Provides that the offeror and target company shall be parties to any public hearing relative 
to a security takeover. 

This bill is a request of the department of state. 
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personal hi;;lor: of Imlkin.L' or pill11l,lC In tlJl' m;lk!fl~ 01 life1 inw p.ifu, m un estate pbn esl,lblished 
Drior H' till' PrllKlp;.tl'" lllCap'.lCIl\': til 

, rj-, Tht· : . .'irClImS[clnce,', 01 lh<..- PI-()j"l(lst:d ~itl hencf:! the a::ct'1ll P'-'~s(HJall:' or uthc'rwise cr~att 
a DOlt'llli;d Lonf!!Cl of mlnl'S! htlV'l'~"il tile pnnc:ip;il-~ Inl~rL;:;b and tll'_' ;ltcC'lll'" persollal intcrc:slc, 

- \'111. T'Il,' dVJmrtrn'~'nl (If lil'il.i!!! ;i!Jd hlim,l1~ v:!·Yi,-'t.::', coull1y <ll1(lrlW)'_ and thl' clC'panm~nl of 
iustict' shal! h,- 110lij"i;;,cI and sl1::.!ll h~I\';;' the' oPPOrlUnil) 10 ac]drty; Ill:: coun m ,lll~' rru:.:::cdinp lind,.:'!" 
ihis s('{;lion ij. 

(<1) TIlcr,_' i" ,I (:on::''Cllj [h~li tb·" pror)(l,~~:ci gif; will po~\.' ~I ri:,L lila; th:: v.'(lrct v,:jll be deprived 
of sufficient a;;~,ds \(1 ;,:o\"e,-ju.\ OJ h'~r tlt;'.i.:'~h dllfln~ an> p;:ric\d of mt',dlC(Ii(~ 1!l~1l)2ibjlil) thaI would 
result from rb',' pJ"CIposed ~ifl. 

ill: Th::rL' J:; coneenJ !llai tht pnm:lpai il<-t~ be('ll lhe yiClim of ~t crime 0)' h;te. been 01 10: a! 
risk of bcin~ '-IblL~~d, nepk_C:led Dr ;:,.\pJoilec; \"jlhij: Ih~ meanlllg of RS/'" 1(; l-F'43 

S EffC::-ll\"~' U:ik, This [leI :;h~dl T~jk,:' cf'f::cr .1:muary 1 _ ::::OO.:j 

HB 80i-fl\. increasin,>; th~ [iIi]),!,' lU;:, for a fund rJ1sm~ counsel and <l paid solicitor of ~l charitable 
trust. OUGHT TO PASS '·VITH ArvtEl'\Df\-'1ENT 
Rep, Karhleen .!\, Tayior for Com:nt'fce: Thi~ bill rajo,(",S the filing ie:;~ fo~- 'i fund rai~ing counsel 
and a paid solicltor o~ 8 charitable r:"ll:;t. Th;;' committ~e heard t(;~;Iimon~ that many chariTies reap 
a~ little '-I,', :S'; fro,,-, :." p~i-:: phD;,;; :~~;:";,i";ili;;; ~,~',eT dJ fee\ :.:.re y;;i~; t~' !h:, ::c:!i::i::::;;·. 0:1 0:1::- ~;c::.:::tsiQ!; 

the charity raised nothing and had TO py til" soiJ::"itor ove~- SlOOO, The additional fees will support 
the hirins-: of <i financial analyst if, th(' Anorn;;\' General's Office- who wi.ll o\-'crsec these contracts 
and educ::ne volunr~e, bO<J.Td; and c)\ecUliv:;: di;-e-c[oE of charities on the fine pnm contained in the 
cOnira::::ts 2.nC their possible fHiancial ramific::nion:o_ Vote 1:,-1. 

.-" .... mendment (C590h) 
Amend rhe bill by repiacin& 5eCt1011'; .: and :_ with the follo\-ving: 

:2 Paid Soji::::iro;': Ch3.fitabl,~ Trusl~. Fee Increased. Amend RSA 7:2S-::::.1I TO read as follows: 
II, A paid soIicito":'" shall register \i:lth the- anomey g~neral prior IO en;2.ging In any solicitation. 

Applications fo:o rey:istT'3.tio!l or re-regis:ration shaH b::- in \\Titing, under oath. in the form prescribed 
by the attorne;' g::-ne;'aL and :::har be::' a'::c.'()mphni:;:d by jj fee of ~~8J $50(1. The application shall contain 
such inforrt;arion 3.~ tbe- 3.tTOmey gc:n~ra; shaH Tequirt. Each registration is valid for one year and n:.a~ 
be renev,;ed for additional one-year reriods upon appiicati011 and payment of the fee. 

3 SoliCItor'" ::\otice: Charitable Trusts: Fee lncreased. Amend RSA 7:2S~c, IV 1O read a~ fo1}o\1",::;: 
1\'. Pno, to the commenceme-nt of each solicitation campaign. the paid sohciTOr shall file with 

tbe attorney general a completed "soliCItation notice'· on forms pres::-ribed by the anorney general. 
The- solicitation nOlice shall include a cop:' of the contract described iIi par(i~raph IV of this sec
tion, the proj:::cted date~ when soli::-iting shall commence and tennin~l.te. the location and telephone 
number from where the solicitation shall be conducted. the nam~ and re:;idence address of each 
person responsibk for directing and supervising the conduct of the campaign. :} stalement as to 
whether the paid solicitor shall al any time- have custody of contrjbUlion~. and~, full description of 
the charitahle p]"(1gram for which the solicitation campaign i:-. being carried out. The charitabie trust 
on whose Dc;h31f the paid sollcitor il; aC1in!; shall cenify thor the ::olicitation notice and accompa
nying material ar~ true and complete to [11:: best of it~ kno\\'le-dge. The solicitation notice shall be 
accompanied 1'), a fee of l-&7--S-] S20(J. 

HE 816, makin>: technical c:01'n:,ci)on:-. to the securities laws. OliGHT TO PASS 'WITH 
AMENDMENT' 
Rep. Lell \Y. rra:,er .Tr. for Commerc::,_. Thl~ billlns been introduced at the rc.que,~I of the Secretary 
of Stille ':-, OffiCe, It does the followin& thin~~:: (1) Narrows lhe definitjon of agent to exclude cer
tain individuals who DTo\"1dc- the- Sccrelan' of State v,,'ith securitics notice filim:s: (2) Defines bro
ker-dealer and "gem 'responsibilit) with J:e~recl 1(' the suitability of re::omme~1ded securities: (3) 

Inserts allthorizmion W :::ha;'ge S! 00 per dlt'm and o(h;;,,1' e:\pellSe~ rela\':"d to ~1 s:,curities broker 
examination: (.:+! Shorten:.: the tim::, period in whicll the Secretary of State rna:' consider 2. ij:::ensC' 



application wilhdrJwn for lack of lIlionnatlo!1_ (:; I Clariflt~ ,Hld make~ kdmical correctIOns to the 
filing r~qujremt'nt:; r or lIlt' rt'f,'-I.Qralion of securities: r 6 i ALithorize~ tht St'(rt~l'-lr~' of State. lath:':r than 
th,~ AHo111t') Gent'ral. 10 periorm Certalll ill\":~u~alor)' and enforcement iU!lctiom rt~l;Jtivt' lu securi_ 
Ul·S regu];llion: and (71 lncn:~lse~ the fine !-o; \Iiuh.llioll u)" ~\ ceasc' aud cie:,isl OJckr. The Altom"'" 
General"s Officc_lll it:-, testimoI1), was only ccll1certlt'd with one section of l11t: hill. This W~'1~, adclress~~ 
in tht amt'ndmcnl so that in all scction.\ wher'.:: lh': Secretary of State wa:, noted. that was changed to 
the /\lIorIley General or the Sccrewry of Slale Th::' finai changl' i~, th:l1 onCe: tilt: rakecwef bid filino
i~ comrlele and tlccurute. the lli~arin~ shall includ::- the offeror ;lIid the 1ari-'-ct com puny as parties, and 
shall comm':llce within 25 day~ (jft~l tjK filing 0; ;i registratIOn staleml'Ill Vok j _=\-(L 

Amendment ((1771 h) 

Amtnd th~ bill hy l'l'pL.lcm:,: ,~ections Cj and JO with the foll(\wini!' 
l) SeCUl'ilie~:: 11lvt'slit'alJ(ll1S and Suhp{)en'-L~< Arpliullion b~ Senelar." of Stale Amend 

RSA 42l-B:22, 11110 read <1;'; follows: 
Ill. In tht event tha, ~', person refuse::; to obe~ :; su"bpoena issue-clIO him or her or an) order or 

deleJmina!ion thE secretary of ,\talt:"' is amhoril~d to make. the superior court, upon application by 
the atlorney g<:>l1cral or ,<.;ecretary of stale or any officer designated by the secrelary (~fstate, mav 
Issue to tbe person an orcler directing him or her tel appear before tbt' attorney general or secreta;\, 
of stare. or the officer de;-,ignated by him or her [~] to product' documentary e\,idence if s; 
ordered or to give evidenCe touching the marte:r under investigation or in questIOn. failure 10 obey 
the orde:L of the court may be punished b) the court as a contempt of court. 

10 SecuritIes: Cease anc Desist Orders: InjuDction~: Receivers. Amend RSA .:t.21-B:23 to read 
as follows: 

421-B:23 Cease and Desist urciers: InjunClions; f<.ec:':lvers. 
L Whe-neveT it appears 10 the c:ecretary of SIate that any person has engaged or is about to engage 

in any act or practice constituting- a violation of this chapler or any rule or order under thi:, chapter: 
(U) The secretary of statt shall ha\"e the pow;;:) to issu~ and cause to be se;'.'cd upon such 

person aJ1 order requiring the person to ceas~ and desist from vioJa!ion~ of this chapter. The order 
shall be calculated !O give reasonable- notice of the rigilts of rhe person to request c hearing: on the 
order and shall state. the reasom rOT th:: entry of the ord~r. The order shall be served at the last 
know!! address of such person, Service of the order and publication of the order in a newspaper 
of general circulation in the area of the last known address of such person shall serve to duly 
notify the person of the order and of the right to a hearing on the order. A hearing shall be held 
not jater than 10 days aiteT the request for such bearing is received by the secreta;)" of Slate aftei 
which and \>,.'ilbill 20 dJy~ of the date of the beaTing the se2fe:tary of state shall issu;" a furthe, order 
vacatin& th::- cease and desist order or maLin; it permanent as the fact~ require. All hearings shall 
be conducted in accordance \\'ith the ruJes adopted pursuant to this chapte.r. If th;:: person to whom 
a cease and desist o:·der is issued f2.ils to appear at the hearing after "being dul: notified, such pei
~:on "hall be deemed in default. and the proceeding may be determined against him or her upon 
consideration of the cease and desist order. the allegations of \>,,'hicb may be deemed to be true. If 
the person to \vhom a ce~~se and desist order is issued faib to request a hearing within 30 calendar 
doys of receipt of such order. but in any case no later than 60 calendar days from the issuance 
of the order, then such person shall iikewis~ be deemed in default. and the order shalL on the thirty
first day from the receipt of the order and no later than the sixtY~firsr day from the issuance of 
the order, become permanent and shall remain in full force and effect until and unless later modi
fied or vacated by the secretary of state. for good cause shown. The secretary of state may adopt 
mles of procedure con:::erning all proceedings conducted pursuant to this section: 

(b) The attorney general or secretary of state or his or her designee may. with or \vithout 
prior administrative action by the secretary of state. bring an action in thE" superior coun to enjoin 
the acts or practices and 10 enforce compliance "\\'it11 this chapter OT any rule or order under this 
chapter. Upon a proper showing, a permanent or temporary injunction. restraining order. or writ ~f 
mandamus shall be granted [and" ,,,-tv; '" C, lilJ_, b~ at- puiut~ J fen tk d~ LndaLt 01 tk eL fellJa:l1H 
~]. In addition, the court may issue all order for other appropriate or ancillary relief, to 
include an asset frec::e. accounting. writ of attachmem, writ of general or spec~ric execution, 
and an appointment of a receil'er or conserl'otot, that may be the administrator. for the defen
dant or the defendant's assets, The cOUrt shall not rcguirt the attorney general or secretary of state 
to post a bond: and 



(c) The anonlc)' ~l'll(,i"iti or sL'crclw:r (d'stall" or his or her designee may bnng all <tellon 
[in- the HaUL 01 (lie stdtc I 1"01' mju!1cliVL' rdief ancl civil p<:n'liljL~:; fCl!' viuial10m or any provi~ion of 
this chapler. In '.Hl) actlOI) hroll.;2hl b.v til;' at!orJley :;:'t'nt.'ral or H'Crl'wry 0/ staff or his or her des~ 
ignee, Ihe civil pc:na!tic:. sh{"lll nOI CXCC'ccl $:'i.OU() for each viulullOr: in the: case of knowin~ viol[i
tions, or $:2,5()(1 fnreach vioi<Jlion in the C<1o.l· olneglij2t:lll vin!:tliom. ,llld c:,ilch o(lht~ ael" ,~pecirjed 
sha1l constltuk a Separ{He violatIOI!. Tht a..:\IOi'l Illil) be hl'ough! HI the "upel'lC1r COlll1 of lhe COUll!:' 

in which the defendant resides or il~l~ hl~ or her principal pLtCT (1j busmess, Of, v ... ith the consent of 
the oarties or If the ddendalll is a nunrt.'siclent and ha" no place or bllsint's~ \'.'"ith!l~ the state. In the 
sup~rior coun oj Memmad, county 

II, In a proceedin2 in z.,uptrior cuUr! umkr th:~ se,Cllon Whcrlc the' q,{lt prt'\'<llb, th~· k,Cretar) 
of SIat~ and the attorll:::Y gener<.\! shall he entlTleci TO renw~r ~i\ I ~()st~ and cxp~nst:s of Il1vesligation, 
and the courl shall mclllck the COS\:. in ll~, final iud~m\"1\1 

Amend RSA ':;'21-A:3 as inscrl~c\ by seC\lon :'; ... ;1' tht· bill h repl:.li..-ing ii with lllt" followim:: 
42J-A:3 RequHemem of FinancIal 'DIsclosure, h';O offeror shall make a takeOVer bid unlt's.Z as 

soon as praclicable on the d;llt' of commencement of the l~lkeOver bid lht"': the offel"er file" with Illt: 
secretaf" of State anclthe Lar~~t cornnan\' a re2i~lrati()r. stmemelH containl1l& the information re
quired l~y RSA4:1-A:-1- and publicl) 'dis~loo,e.',~the malai31 terms o[[hc offei', including the total 
Humber and class of securities sought in the offer alld tile rype and amount (!f consideration 
offered to security holders, The registration statement filed with the secreu:ir)" of state ~hall be 
accompanied b;.-' such fees;is rnay be prescribed under RSA ~:2I-A:9, The offeror shall pro ride 
the target company with any amendments or revisiuns [0 the regist.'-atiol1 Scalement at the same 
time that such amendments or rCI'hions are Fied with tile secretw:r (d state. 
Amend th;:: bill bv insenin£ afkT "Gelio:; 1 S til..:: folhwin~ and renumbering th" ori0:inal section 1 q 
to read as 20:' - ' -

19 Disclosure. of Security Takc(l\'eTs: Schedullllg of Pu biJe Hearillf:: Offeror and TargeT C ompa
nies As. Parties. A .. mend RSA 421-!\:5 to read as (ollov,'s: 

421-A:5 Schedulim: of Public Hearin£, V"-ltilin:O d::rvs :dler Ihc fiijJ1£ of a re;istratio!1 statement 
pursuant to this chapt-er. the secrerar\" of swre 5haU cO;lmence his ir:v~stlgatjon and order a hear
ing, if he determine~ a hearing i:, ne,c~ssary or appropr;are for tne protection of oneree:.: in This stare. 
for the purpose of deTermining ~ompbance \vllil the requirements of t"ms chaprer and whether the 
offeror has Drovided full 2.nd fair disclosure to the offeree,'; of al1marerial information concernin£ 
the takeove~ bid inc\udin2- the filing of a complete J.nd ac-:,urar;:- regi.~tration statement. An:' [~ 
tiat] hearing shaH include the offeror and rile target compaf/:\.' as parries, and shall comme~1Ce 
within 25 days afte] ~ht filing o{::.:. regi:.tra[ion .stat~ment, 

_~JvlEl\DED A~ALYS1S 

This btl!: 
1. Narrows the definilion of a£el1t 1O exclucie certain indiyiduals \',;ho provide ihe secreta:!"\,' of 

state with securitie\ notice filin';", 
II, Defines broker-dealer and ;gem responsibility with respect l0 tile suitability of recommended 

securities. 
III. In.';;ens authorization to chan!e SlOe) PeT diem and othe;- expenses related to a securities bro-

ker examination. ~, . 

IV. Shortens the time period in \.vhich the se.cre\ary o{ state may consider a license apphcatioc 
withdrawn for lack of information, 

\!. Clarifies and makes technical corrections to th~ filing requirements fOT the regiStratIOn of .se~ 
curities, 

VI. Authorizes the secretary of sta1t' or the attom::y g~lk'ra; 1O p::'rfOTI1l certain investigatory and 
enforcemem function~ relative to securities reEulalion 

vn. Increases the fine for violation of a ce;~e and desist order. 
VIII. Provides that the offeror ::md target C0111p311,) shall be pil1tJl::S TO any public he~ring relalive 

to a sec uri tv take0\.'e1". 
This bill-is a request of the ciepartmenl of s~ate, 

HB 817. relative to the regulation of fir.<-:t and second mortgage brokers and mortfage servicen. 
OUGHT TO PASS WITH AMENDMEl':T 
Rep, Leo W, Fraser Jr. for C0111merce: Thi~ hill i~ (l huge eHon hy tll:, New Hampshire Bankin£ 
Department to streamline the process in banking, ThlS legislation. a~ amended_ does the foJlowing:~, 
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Date: April 22, 2003 
Time: 1:15 p.m. 
Room: 103 LOB 

The Senate Committee on Banks held a hearing on the following: 

HB 816 making technical corrections to the securities laws. 

Members of Committee present: Senator Flanders 
Senator Barnes 

The Chair, Senator Robert B. Flanders, opened the hearing. 

I'd like to open the hearing on HB 816. Is there anyone here wishing to 
testify on HB 816? 

Mr. Connolly: Good afternoon. My name is Mark Connolly, Director of 
Securities Regulation for the Secretary of State's office. Joining me is Jeff 
Spill who is head of enforcement for the Securities Bureau and Kevin Moquin 
who heads up our auditing function in the bureau. HB 816 we're 
characterizing as basically technical corrections to our current securities laws 
which are 421:A which is the business takeover statute and 421:B which is 
the general securities enforcement law in the state. I'm going to ask Jeff to 
speak to some of the highlights ofthe bill. Essentially what we believe it 
does is it makes our operation more efficient in terms of how we operate. It 
tightens up some of the administrative procedures under which we act. It also 
allows us to act a little more quickly in terms of enforcement activities that 
we currently engage in. Having said that I'll ask Jeff to jump in and kind of 
give an overview of the bill. 

Jeff Spill. Head of Enforcement for the Secretary of State: As you can see the 
bill is divided into sections. Section one deals with the sales side of 
securities. When you think of securities law you think of two sides. There is 
the sales side and there is the issuing side. When agents sell securities they 
have to be licensed, however there are some specifically delineated 
exceptions. Section one allows the bureau to avoid having to qualify those 
individuals that sell securities pursuant to federal rule 506. The reason 
being is it was taking up needed resources of the office and since under rule 
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506 the sale is to credited investors or sophisticated investors our regulatory 
jurisdiction in that area was not needed. 

Section two discusses suitability. It would allow the bureau to take 
enforcement action when investors purchase securities from sales 
representatives that are not suitable investments. According to NAST rules, 
sales individuals must sell securities after doing an analysis of suitability for 
investor's background in terms of financial status, investment objectives and 
risk tolerance. When those criteria are not suitable this would allow the 
bureau to take action as well as and along with any other agencies that 
regulate sales agents. 

Section three Kevin Moquin will address. It involves fees for auditing exams. 

Section four allows the bureau to deem abandoned applications for licensure 
or registration or exemption, which have not been responded to, via the 
applicants. 

Section five allows for in a 506 offering to give the date of the first sale in the 
State of New Hampshire so that we can regulate when the issuers are 
making those transactions in our state. 

Section six does away with mandatory filing of financial statements annually 
for registered offerings. We thought that was not needed and a duplication of 
efforts. Where most registered offerings are filed in coordination with the 
SEC and are monitored by the SEC and we would leave in the provision that 
would allow for financial statements to be distributed by issuers to 
shareholders. So shareholders would have access to that information. 

Section seven and section eight also address the abandonment issue and the 
bureau's ability to deem abandoned filings that are not responded to. 

Section nine and ten allows the bureau to take enforcement action along with 
and in conjunction with the Attorney General's office. This section was 
addressed by the Attorney General's office over in the house. The initial 
version of the bill allowed for the Secretary of State's office to have 
enforcement authority whereas the bill before did not. The amendment 
allowed for the Secretary of State's office or the Attorney General's office to 
take enforcement action so the Attorney General's office would not loose 
jurisdiction. The reason for this requested change is on cases where we 
needed to act quickly or on cases where the resources of the Attorney General 
could not provide assistance, the Secretary of State's office would be allowed 
to go into court and enforce subpoena's, enforce orders ofthe bureau and to 
freeze and appoint receivers for assets. 
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Section eleven increases the penalty that would be allowed to be assessed 
against violators of any bureau's orders to $25 per day as opposed to $25 per 
violation. 

Sections Twelve through sixteen address fees and Kevin Moquin will address 
those sections. 

Section seventeen and section eighteen addresses our takeover statute, which 
is 421-A. The aspects of the takeover statute that we are requesting change 
would involve additional disclosure to our office and to shareholders or 
offeror's making takeover bids to target companies in terms of various 
aspects of the offer and the condition of the offeror and their ability to provide 
the appropriate financing to make the offer. Specifically we ask that the 
offeror state specifically they value and number of shares and class of shares 
requested to be purchased in the takeover. It would also address hearings for 
the review process of the bureau in takeovers such that any amendments 
reviewed by the bureau or requested by the bureau be also provided to the 
target company and such that if there is a hearing requested by the bureau 
for review of the takeover registration statement, the offeror and the target 
company would be parties to that proceeding. 

Kevin Moquin. Securities Bureau: Section three of the bill deals with 
examination fees and expenses. Essentially what we're finding and there's 
two reasons for this provision. First of all we're finding that there is a lack of 
an incentive at times for an investment buyer who is a broker dealers to 
provide documentation, records, that sort of thing rapidly. At one point we 
were able to collect fees and expenses and that was removed so we're looking 
for $100 per diem for the exam fee. We're finding that most states have some 
provision for recovery of expenses and costs, we don't. We inadvertently 
removed the recovery of expenses in 2001 so we can't even recover the normal 
expenses of an exam. So if we have an exam in a far flung location way in the 
North Country, that can be expensive and it might involve overnight stays in 
a hotels and that sort of thing that we can't assess the expenses. So we're 
looking to recover exam fees and expenses. 

Section five basically is an attempt to bring some uniformity and fairness 
specifically to the issue of the fee for registration of bonds. Currently the fee 
is assessed per issue. We want to change that to the fee being assessed for 
each registration statement that is offered. The problem being that we're 
finding that right now as defined, issue currently means each bond series has 
to be assessed a fee individually we're really one of the only state, if not the 
only state that does this and we're finding a lot of complaints about this so 
we'd like to change the fee so that it's assessed on the registration statement 
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so that each series within the registration statement does not receive it's own 
fee. The fee would remain substantial but reasonable to $1,250 fee. You'll 
note in the fiscal note that our fiscal note states that there will be a $20,000 
annual loss in general fund revenue because of this. That's a couple of 
assumptions. The first assumption that there won't be more registrations 
because of a more reasonable fee. The other thing that we mistakenly left out 
was that we are going to be recovering some money through the fee and 
expenses that we're trying to recover under our examinations. So basically 
it's a wash. We don't actually have a loss of $20,000 per year due to that 
oversight in the fiscal note. 

Senator Robert B. Flanders, D. 7: Any questions? 

Senator John S. Barnes, Jr., D. 17: Yes, thank you Mr. Chairman You started 
off by talking about the Secretary of State having no authority. 

Mr. Spill: Are you addressing that to me? 

Senator John S. Barnes, Jr., D. 17: Yes, one of you gentlemen talked about 
the Secretary of State if I remember correct. 

Mr. Spill: The way the law originally read, when it came to enforcement 
action, enforcing our own orders or subpoenas or asking a receiver to step in 
and to freeze assets that jurisdiction was in the Attorney General's office. We 
found that at times that was cumbersome because at times they were short of 
resources and could not assist or would have a time delay in assisting. We 
thought it would be a better use ofresources for us to have the authority to 
act if we needed to act. So this was not taking away authority from the 
Attorney General's office but allowing us along with the Attorney General's 
office to have jurisdiction. 

Senator John S. Barnes, Jr., D. 17: Thank you. I'm on page three line 
twenty-seven. It's talking about the Secretary of State. I'm wondering if the 
Secretary of State has the resources to do what you're asking me to do in this 
piece oflegislation. 

Mr. Connolly: What line is that sir? 

Senator John S. Barnes, Jr., D. 17: A little historical perspective. The 
security bureau has basically in the last twelve to fifteen resided in the 
insurance department and in the enforcement area went over to the Attorney 
General's office and the legislature back in the early 90's centralized 
securities under the Department of State. Some of the enforcement law 
resided within the Attorney General's office but really what's happened in 
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that intervening time, is that the bureau by example by hiring Jeff and 
people like Kevin, have taken the expertise in administering 421-B, the 
securities law. So what's happened is sometimes we've had to issue a 
subpoena and then we have to work with the Attorney General's office. They 
don't have people over there who are conversant in 421-B or securities law as 
we might be so we've actually concertedly in the last year hired several 
individuals we believe allows us to act more efficiently in terms of being able 
to bring action against registrants or people we believe or companies that 
should be filed subpoena's against for information. 

Senator John S. Barnes, Jr., D. 17: Is that answer a yes or a no? 

Mr. Connolly: That's yes. We believe we have the resources to administer 
this. 

Senator John S. Barnes, Jr., D. 17: Thank you. 

Senator Robert B. Flanders. D. 7: Any other questions? I'm not sure if this is 
the place to ask it and I'm not sure if! should but there's no such thing as a 
stupid question. Is there anything in here that has to do with when a broker 
is renewing his license? Is there anything in here about that? 

Mr. Connolly: No, I don't believe so. Do you think it does Jeff? No. 

Senator Robert B. Flanders. D. 7: So in your rewrite here that is not part of 
it? 

Mr. Connolly: No I don't believe any of the language in here directly affects 
registration brokers. 

Senator Robert B. Flanders, D. 7: At some point you may want to look to see 
when an application to renew licenses is final. The statute now says upon 
completion of the date of application. When is it complete? When it is 
received or when the secretary has had all his questions answered? Am I 
making any sense? 

Mr. Connolly: Yes, I think I know what you alluding to. 

Mr. Spill: It doesn't address that issue. 

Senator Robert B. Flanders, D. 7: Ok. Thank you. 

Senator John S. Barnes, Jr., D. 17: I'm on the cover sheet ofthis piece of 
legislation, item 3. Inserts authorization to charge $100. What is it now? 
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Mr. Connolly: Zero. It's zero. It used to be that we charged $250. 

Mr. Spill: $275. 

Mr. Connolly: What Kevin was alluding to is that we have to go out under 
statute and audit broker/dealers and what we found is that when you have 
some incentive for them to deal with you and get you out of there then the 
audit usually goes pretty fast. Now they don't have to pay any money, we ask 
for documents and things, there is no incentive in some cases for them to 
produce documents. We did a scan of all the states and we're one of the only 
states that doesn't charge for our service if you will. This is actually a third 
of what we charged just three years ago. So we thought it was a fair number. 

Senator John S. Barnes. Jr., D. 17: That certainly makes sense. One other 
question is on the same page but down to number 7. Increases the fine for 
violation of a cease and desist order. What are you increasing the fine to? 

Mr. Connolly: I'll let Jeff speak to that but basically we have a per fine 
amount which is $2,500. This language allows us to assess that a little bit 
higher over a period of time. It's $2,500 a day. 

Mr. Spill: It would allow a penalty per day of violation and the reason why we 
wanted to augment that is .. 

Senator John S. Barnes, Jr., D. 17: That is the where the $25 per day you 
were talking about .. 

Mr. Spill: $2,500 per day. 

Senator John S. Barnes, Jr .. D. 17: $2,500. 

Senator Robert B. Flanders, D. 7: You said $25 per day when you testified. 

Mr. Spill: I did say $25 when I testified? 

Senator Robert B. Flanders. D. 7: It will not exceed $2,500 per day. So you're 
saying $2,500 per day. You heard the same as I did, $25. That's not to 
exceed, Senator Barnes, it doesn't have to be $2,500 per day right? Not to 
exceed that. You will decide what it is going to be per day? 

Senator John S. Barnes. Jr .. D. 17: Who sets that? 



7 

Mr. Spill: It would have to be in a hearings process whereby we would file a 
petition for a hearing and address the violation of our order at the hearing 
and request what fine we felt was appropriate for a violation of that order. 

Senator John S. Barnes, Jr., D. 17: Thank you very much. 

Senator Robert B. Flanders, D. 7: Any other questions? Thank you for your 
testimony. Are there any sponsors here that would like to speak? 

Representative Spiess: I'm sorry I was late. 

Senator Robert B. Flanders, D. 7: I have a reputation of always starting on 
time and I don't want to break that. 

Representative Speiss: I've learned my lesson. I will not be a minute late 
next time. Thank you. For the record I am Representative Paul Speiss 
representing Hillsborough 47, the towns of Amherst and Milford. I'm the 
sponsor of the bill. I was asked to bring the bill by the Secretary of State's 
office. I'm also a member of the Commerce committee that heard the bill. 
They have given you testimony on the merits of the bill. I would just reflect 
that the Commerce committee paid particular interest to sections 9 and 10 
because the Attorney General's office raised some questions that would make, 
that they had concerns about. Loosing powers as it relates to issuing 
subpoenas. We addressed those concerns in an amendment, which they 
referred to. I believe all parties are now happy with the amended draft of the 
bill that you have before you. The bill was reported out of Commerce 13-0 so 
it was strongly supported. There really was no substantive testimony against 
the bill, just making sure the language of the bill as it related to the powers 
of both the Secretary of State and the Attorney General's office. I'd be glad to 
answer any questions. 

Senator Robert B. Flanders, D. 7: Thank you. I don't have the sign up sheet. 
Is there anyone else wishing to speak on HB 816? If not then we'll close the 
hearing. 

Hearing closed at 1:30 

Respectfully submitted 

~?-r/}WUo~ 
Pamela M:U~Ic~i 
May 5, 2003 
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SENATOR BARNES: Trust me. it is a Rood bilL 
SENATOR FLAKDERS: vVhat is your question again, quickly? 

SENATOR BOYCE: Oka\', on page one of the bill, line six and seven, it 
talks about .. .it simpl\' savs '\vheth8r the gift is intended to reduce the 
words "assets or inco~lle" "in order to qualify hin1 or her for 1:Iedicaid or 
other CTovernmental benefits." Vilhat I don't. l;;,.now is, what that is plugged 
into. I~ that saving that these gifts cannot be approved if the intent is to 
put somebody lnto Iv1edicaid or doe~ it ,say that the gifts c.~,n be approved 
1fthe intent is to put them into I\ledlcmd? In other words, It sonlebody has 
assets that. would keep them from going into Ivledicaid, and this guard
ian gives away their estate in order to make thenl a ward of the state and 
cost to the taxpayers. 
SENATOR FLA'iDERS: This does not allow that to happen. That is the 
purpose of this bilL So that can't happen. Now that it has caug:ht my 
attention. This is so that somebouy cannot appOlnt a guardIan. take the 
money and put. it somewhere and say okay. nOTw I am ready for lvledic
aid. This bill prevents that. 
SENATOR BOYCE: Okay. I just wanted to be clear. Thank you. 

Amendment adopted, 
Question is on the adoption of the bill as amended, 

Adopted, 
Ordered to third reading, 

. _~~ ..... ~ .. 1--, r. .hl;_ ~ c~~_ .. ~ __ -" __ ~ J . 

HE 816, making technical corrections to the securities laws. Banks Com
mittee. Ought to pass, Vote 2-0. Senator Flanders for the committee. 

SENATOR FLANDERS: Thank vou lYlr. President. As you note the yote 
on these are 2 to 0, I am wondering if you were able "to figure out the 
two that were there at Banks that day? Thank you l\1r. President. I moy? 

HB8i6 ought to pass. This bill was requested bv the Department of 
S~ate.and makes vanouS changes to the securities 1a"\\ls. These changes 
WIll tIghten p~oced~res and all 0\\7 for nlorc enforcen1ent. Corporations 
and partnershIps WIll no longer have to submit two financial statementc; 
one to the Secretary of State and the other to the SEC (Securities and 
Exchange CommlSSlOD i. Thls will now allow them to have to subnlit on'" 
statement to the SEC in order to eliminate duplication. Currentlv tl;; 
Secretary of Sate IS able to Issue orders such as subpoenas and so forth 
and the Secretar:y of State or his designee \-vi1l now be able to enforce 
the sanle orders lssued. This \",'ill allow for a more efficient method of 
e;nforcement. The Banks COlnmitte8 asks for your support for the rno~ 
lIon of ought to pass. Thank you. . 

Adopted. 

Ordered to third re"ding. 

Senator Sapareto Rule #-42 on HB S16. 
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;; ,~_ • .; 10,. _, . t ;J '.., ~ " , j r C J I --------------------------------------------

Iillatter iD/Client Sort 
Matter Description 

200461491 Criminal Justice 
100 Investigator of the Day -

3/18/201010:30:51 AM 

Initials 

GMB 

Event Date Notes 

10/3/20059:56:09 , NH, alleged 
that ROBERT FARRAH, minister of the 
CENTER HARBOR CHRISTIAN CHURCH 
and his son, STEVE FARRAH, both own 
FINANCIAL SERVICES (FS) and are 
diverting monies from members of the 
church to FS and then back thru the church 
to themselves and its a fraud. 

CAMPBELL indicated that Atty CHRIS 
CARTER in Concord represents 

against FARRAH in a civil 
suit in Belknap SS for $250k. 

 said that he would fwd any new 
information. 

On 10/3/05, Bob Carey and I called Carter. 
Carter adv it is his believe that criminal 
violations exist and will fwd NH Supreme 
Court brief and complaints. 
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Financial Resources Mgmt, 

From: Jurta, Mary 
Sent: Wednesday, September 16, 2Q0912:07 PM 
To: Griffin, Kim 
Subject: FW; Financial Resources MgmL 
Hi Kim ... FYI 

Nary L. "Turta 
Di:::cctor j COD$llr,er CredLe C.~\'~siQ::l 

NH Bar:.kin<J Departm0(;t 
53 R.pqio:1al :::::::-;'78, SL:.~tE:; 2:);) 
CO:1c:ot:d, !aj 033<.:'1 
(G03) 27:-3%1 

Page i of3 

HO;:-::::CS :(E~J\RnI!¥~ PRIVILEGES C:C.:M'-lUNICAlJON - ,'Us ",,,3)1 .>tla i)ny a(-t,'!clwlent's are v:>nf1d;:'nt"',,,;: and 
IIiI:enj",d :;o1",--'-:r' for ~he rccipHn:ts nal'18C1 "I;:>"e. ,!je CO,lc0"t:s of rlus e10::t..-onic "",'''''dqe acE' ,~r EldY be 
FrOr&cted by bankl,1g c;srfidenc.""1:,,y la",:", the ~t'to:n0Y'·e;;u·t.t prJ\"li292, work pr<:,Q.lct dcctr.ine, ,1.1(\/)7 
vtTt>;" dppllc.1l:1e pto!e<::ions frc% di::c;(Jc;urf;'. :1' Y(li.' 4:-e not ,-1:e i'J;;:pnd<"d recjpipnt, you ;ire flRfeLy 
notified th)t an,: ~";P, cLS-7e.::ir3[":crJ r dis-:ri0:,;U.c, or: rpp:~;)\l:;t1.0,l of this <:om"'ul!icat~oG "-" 5tnct;'y 
01"C:):0$:;:-0. If yOil h±'.'e .t0C2iw",d t.'1~" c",OF<""A!lca1.IOr; ;;1 cTreI, plC'2~''0 .1itm-edld;;ely' nori!y tile N0" Hamp"i',if"~ 

:-;J.:k..:n;; !:\-]PGrt!~G.1~ 01' Bir"iljJ1q 1·).7Jl@Dclr;C:Gq,2t~L::,~!h.\1" cl"d U;en Jc'letp ~'he el'1"i) .;;vi ?"f attaci"'i6tH2 
1['<.)[1 y')Ur syst"q,:, 

From: Jurta, Mary 
Sent: Wednesday, September 16, 2009 12:05 PM 
To: Hildreth, Peter; Aeuryl Robert 
Subject: RE: Financial Resources Mgmt. 

Hi BOb. 
We have bits and pieces, but not a complete picture and !lke.y no ju-risdictlon for most of the subject properties, 
recommend that OJr new AG partner nead up an inves:igation for us and involve the SOS's Securities personnel (I 
do not know whether the number ard amount of securities beirg issued requires registration, but the anti-fraLd 
provisions of RSA 421-8 always apply; and the REAR Sa'ah and Kim have a lot of anecdotal informat:o:l to offer 
on the players; they can debrief Ka:ie who can then work witI"' OJr new AG. Our routine examination processes 
rave proved fruitless for the large part, so I WQJld recommend t~at someone such as the rew AG who knows what 
will be needed :0 prove crimina! fraud shouid direct the invest;gation (unless you want Celia and Maryam to direct 
the investigation), 

Here are some things we presume to know: 
• Most of the properties listed on the website appear to be out of state or commercial propertles_ There are a 

COIJp.e of NH properties and one, the 180 Clinton Street property, is listed as commercia! a'thougtl it looks 
!ike a residence. However, our new defhitions (HB 610) change the p:aying field somewhat I: the property 
:s to be l-sed as a residence (it no longer has'O be owner occup:ed) by 130 person and the mortgage loan is 
~prjmarily for personal, ramily or household use, we pave jurisdiction a the property is located in NH. The 
Gover p:-operty appears to fit this descrip~jon and some of the out of state descriptions definitely fit the new 
detiniti01 ... S0 t!-tere may be. or may have been. other NH pro:oert;es that meet it as wei', 

• 1S an investoribo,"rower wt10 had several hidden second loans done by 
(not licensed). came in to NHBD represerting and Maryam did a consent order. 

•  is a licensee whom we have exam:ned1jrwestigated. Any questionable loans 
were ali out of state or commercial, We recently fo:\varded Residential exam infOrmahon to HUD on their 
FHA loar activity and HUO IS about to ;nves!igate in October. 

• wor\(ed for a:ld was flred trom Residential and was the one who apparently corwinced 
to make the second mOr':gage loans (for which Salem did rot have a license). The  was 
one of the hidden seconds 11ade ir Nov. 2006. 

• was at Team anc Coastai a:ld was the person who used Paintshop to alter appraisal Goes. 
( was made aware of by US). It would seem that Mr. lost hIS appra!sa: 
license in February he should b@ sJbject to civil and cnmnol pe-nalt:e;; of Signing the appraisal 
;n June 2009 so I would involve the REA8 

• SCOlt Farah and Financial Resource-s Mortgage, Inc (oJr licensee) are long known to us and Secur'ltie;; had 
an open case on him. He IS currently soFciting investors and break,ng the mortgages into securities {the 

fik:i/Z:\CCA Exams\Examinations\Exam Reports\2008 Reviewed ROE )09 
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 transaction has a $1 00,000 minimum investment with a 12 Month term and a guaranteed 15% 
annua! re:urn), We have poked at t:'lese types of transactions when examining Financial Resources 
Mor:g:age, Inc. and all were out of state orcommen::;ial and not within our jurisdiction. Traditionally, our issue 
with the company has been horrible recordkeeping. The company IS represented by the GaHagher firm and 
Susan LeDuc "as been at the rece"t exams. Mr. Farah has one person do his books and a CPA does his 
taxes ... and apparently they do not communicate. The last tfme we threate1ed to have ar outSide firm 
recreate nis books and reCords at his experse but he managed, t"rough Susan LeDuc, to get his 
accountant to adequately explain trek financia, positi:::n, li(le by line, so 1hat we could determine a net worth 
fig:Jre . 

• Wher I left, Securities rae! an open case at') Scott Farah and Financial Resources for Issuing unregistered 
notes; I do not krow the outcome. Scott Farah's Father is a pastor in tne area and a jot of his parishio(1e~s 
Invested wth Scott. There were problems tDat hit the paper, but apparent:y Scott ,'l1ade them who'e: and the 
iS$ueJcase faded. 

What do you thi'1k? - Mary 

j"\;Iar.y L. ,.1r.;!:ta 
~;i rCCt:or, Co:! 5-,lHl8E C:,ed~ t :;i vi .$; ;:.r~ 

;03 t!ankinJ 2epar~~enc. 
:13 P.e";;Jcnal Drive, Suit0 200 
.:oDcorCl, ~H ('3301 
(;:03) 271-3561 

KO'flt::E :=<'SGARD1>lG PRIVli.,EG3S ;::::OMM:;t~ICA!IO:~ ".'llS "m,n1 a,<i iirl/ IltL·",chmer~s are 'X"lfidcrtlai Sild 
"p:;er::i&::i $<;l~ly r::r: ,J'e H;.;:oip:f"ntll rJn!'?d .abo?c;, Tixf ;::"crrcnts 01 tho" ",lectr:r:onJc f'JS3.54ge arc C}I' !iiil'? I:c 
pr?r:ec~i'd by bliJcLci1g cOi::~3enti.>ljty ~a"'.~, :t,e .::fc;.rneji c;:1.8m: priviiBqB, ",OTk pr:cd,J(;:t do('trin2,. ;/!:lci/(J)C 

(;~lIer ,JJ.pj;.;;aL'J.a pr:2tf'c:ti.;rs froJli a:J,-_-jo.5pr.a. "f jiG,) s:e th't rh~' .f:lcetld0C ,eGip12rt, Y)!) d£{} rd-ncby 
;;0tl!':ed (h~t ,JJjl use, dl:l.s0n:ir'.a~;0fl, :.:!,is:r:Lu,]y_·; <T '-"'p,.,,,ducti'n r:f tr.~s co;n~lu!:)cdLon is st:-ict1y 
pr::;/;lb.Lted. 1f yO) :;a'.'e ;'('CelhHJ ~h.ls :70!!l'llm;ic3t.i.:).'"l It: 0r:L'T, pledfNi itil,!,ed;a~dy ,:ot~f:l r!io ~;0W ildr;pchire 
Bjllki:-·;; Df';;)art.T'e":. by e.1·,.ili:;q :'egal@b",nUng.stat2 nL.uc< and e;",) ct21ece the Cl;,a;l a,]d .J"y a!ti;dj,j;C'j;L~ 

,,01;,)!:1 :Ie)!:: sl.'!tC'm, 

from: Fleury, Robert 
Sent: Tuesday, September 15, 2009 4:09 PM 
To: Jurtal Mary; GrIffin, Kim 
SUbject: FW: Financial Resources Mgmt, 

Robert A Fleury 
Deputy Bank Commissione~ 

from: RotI;, Peter [maflto:Peter,Roth@doj.nh,gov] 
Sent: Tuesday, September 15, 20093:54 PM 
To: Fleury, Robert 
Subject: Financial Resources Mgmt. 

Bob 

See attaChed. from https.l·.www.privat~loa~opportun:ties corr;£?key::;;;5200936c 

lost his appraisal license in NH in February 

Th!s house is listed with MLS for $750.C-30. 

Tnere's something very not right about this .. " 

file:!fZ:\CCA Exams\Examinations\Exam Reports\2008 Reviewed ROES\Financiai Reso .. , 12/11/2009 
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the owner,  is bankrupt and the lender has leave to foreclose on tois property. 

Peter 

«Concord web site listhg,doc» «Concord Synopsis » 
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Concord, NH 

LENDING OI'PORTUNI ry 
Concord, New Hampshire . Commercial PropCr1)~ 

Loan Amount: $1,560,000 1st Position (55% LTV) 
Recommended Terms: 15%. 12 month balloon 
Secured by: Appraised Value $2,844,050 

Summary:  is looking for a loan against this commercial property in Concord, 
New Hampshire. He is purchasing this property from the current O\vner and will make 
minor modifications to the building to allow it to be used as a Veterinarian Surgery. The 
land is 7.86 acres in size and has a 5,146 square fooL building on it. The building was 
recently constructed and has a total of eleven rooms., including three bathrooms. Albert 
plans to expand the current structure in the future by adding a large addition that will 
house a Dog Daycare Facility. Additional features of this property include a large barn. 
Arter purchasing the land Al bert plans to subdivide ofT approximately 5.86 acres which 
will meet the city guidelines to bc used for commercial activity. [Ic may develop this land 
himself and would also consider selling the 5.86 acres. Possible lIses include a Miniature 
Golf Course and natting Cages. 
The City ofConeord is the state capilal on<ew [lampshire. This historic eilY also 
contains the villages of Penacook, East Concord and West Concord. Concord is located 
in Central New llampshire and is a short drive from Manchester to the south, thc Lakes 
Region and White Mountain to the north and the Seacoast area and New llampshire's 
coast line to Ihe east. 

 has been in the technology field for most of his working Ii rc and over thc years has 
acquired substantial net wurth. He has excellent credit wilh a mid nco score of716.1-le 
plans to use S \50.000 from this loan to complete the modiJicatiolls and to subdivide the 
property.  will manage this property himsdfand has a Veterinarian lined up to 



occupy rhis property. ThIS new loan will be paid oiT when the SU:i!('fY is o?craling and 
conventional financing is put ;:1 place 

 is looki;}g for a loun for a ;Jcriod of 12 ml:r;lhs. 'Ibcrc is a 12 month inter;:::.! 
reserve includcd for additional security. 

Please c<:I1I Scott Farah if you have any qut:slions and/or would li:.;:c a complde package. 



,---------~-----

Subject Land & Rear Vic'\'\' 

" 

, . , 
1m 

,5i'r, cr ".ni!I\<:!~g : NfA 
, [jIC~jSltfl.'ll 

i C~'lt'; ~t~ G,1Mt:i<Jt$ Ii ft{j;»'l1l'il TM i<lnd IS tfflN oc-pwlSed as is W;th !l1pro'<errnmts Th,s report 15 S:V.Rm.«:g'R.)!1e attached St01lement2~f _~. 
, LlI1dm1 Co'tjllwi1$ or v Trw J'<;:.2~:'~!!:C0! d,m ,,~xlrllf1ely 1m '.ed coo oC :o;e n,rrenl Ms"ket COnnltiofls I .............. --~~.- i 

Pr; F:,[1r,JIU:JJf Tbe f n:r (10"''':1(0 ot ,0 "', " 110$\ clos~y l!oopcrted by \1m sall<!> oompaman app'oach with support 1(t>tT1 the va!oo pO' J<;fe : 
f'CVS3[~ 7h!l.E.?±L!lEil I'";(Q"!\P JppfOad1es sere not considered <lwkable:Jf relel'ant._ ' 



S.TATE OF NEW HAMPSHIRE BANKING DEPARTMENT

FACSIMILE TRANSMITTAL SHEET

TO:
COMPANY.

FAX NUl\lBER:

PHONE NUMBER:

RE:

MS. LAURIE DORGAN FROM:

DATE:

603-224-8120

FINANCIAL RESOURCES &
ASS1STANCE OF THE LAKES REGION

ANDREA 1 SHAW

THLIRSDA Y, APRIL 27, 2006

D URGENT o PLEASE COl\H.lENT D PLEASE REPLY D PLEASE ACKNOWLEDGE RECEIPT

NOTES/COMMENTS:

Com;nissioner Hildreth requested that I fax you a copy of the Order to Show Cause
In t~e above captioned matter.

Sincerely,

Anuren J. Sh:lw
StalT Allornc)'

:bhim@bankillg.state_nh.u~ )y'ww.nh_gov'b,ltl~illl!.' (Click on Consurm.'r Ctedit Division)

The information contained in Ihis facsimile message is intended soleI)' for the individual(s) lliuned above. (ryou are not the intended
recillient, or arc not designaled to deliver to the intcnded reeipienl, you arc hereby notified Ihat this information is prh'iJegcd and
confidential. Any dissemination, distribulion, or copying of this information is strictly prohibited. If yuu haw recei\'ed this
eommunication in error, please notify ns immrdiately by telephone at (603) 271·35ti 1.

648 OLD SUNCOOK ROAD - CONCORD
PIIONE: (&U3) ~7 I-3561 LICENSING. 16U)) 27\-8675

NH 03301
FAX: (603) 271·0750

Richard
Typewritten Text
Exhibit 31



• TRANSMISSION VERIFICATION REPORT

TIME 04/?7/2B0G 14::0
NAME
FAX
TEL
SER.# : IIIIIIIIIIII

DATE,TIME
FAX NO./NAME
DURATION
PAGE(S)
R<O:SULT
MODE

'M/27 14: iH
92248120
00:e12:37
11
JK
STANDARD
EeM

STATE OF NEW HAMPSHIRE BANKING DEPARTMENT

FACSIMILE TRANSMITTAL SHEET

1:0: MS I 1-1JIJlg rJQFJd,<\J':.
COMI'ANY:
FAX NUMBER: 603-224-812..Q.
PHONE NUMBER;

RE- FINANClAL ry:SOURCfiS &
_ MliISTA1j,\;E QUHW,1HS REOION

FROM:
DATE:

ANbReA l SHAW
THURSDAY. APRIL 27, 20Q§.

o URGENT 0 PLEASE COM~ENT 0 PlEASE REPLY 0 PLEASE ACKNOWLEDGE RECEIYT

NOTEs/cOMMeNTS-

commissioner Hildreth =eqlles~ed that ! fax you a copy of the Ord~~ to Show CCJse
in the above c~ption~d matt~r.



INTEROFFICE MEMORANDUM 

TO; 1'1':'J'FI1. (' IIJI.lWI, j II J-l \:"\K 0 )-'I~JI.~:-;J( )'\.1:,11 

FROM; ,\)\iUlll:,_\j :,J J.\ \\. ~'j',\]-,l' _\ fJ'( lR""LY 

SUBJECT; l;jl\j,\NU,\L R],~()lIRCl,:-:' & ,\S~J.<] ,\NC']o; (11,"1'11], 1,,\ K 1·::-:' IU,:( ;l( 1~ 

DATE: ,1/27/06 

CC: Io.L\!tY]llRi',\ 

License Type: 
Licensed Since 

Mortgage BankC'r 
11)1)7 

Complaints: 
• H rotal (9 onginally reported, bll[ a dllplicatt entry \YaS dl~co\Trcd) 

• Mortgage, Application = 3 (*1 of these complaints the rc~ponsc i" in, but NI lBD IS ,rill 
analyzing response), 

• ;\fongage, ClOSlllg Cosrs = 2 (~ 1 clo~lng cosh complalOt tiled br t111~ 

property IS ~ln TI'{'\l th~lt h~ also planned fO live l1l I lllel '-vnh to mten'lew 
him cOll[empiaung an enforcement action .. \, part of rhe aCl10n we needed 10 prm-e Ih;11 
hiS bllslnes~ plan would hinT ~lIcceeded bllt Foc hnancial RC~OllfCl" :lllcgedh' b,ld aeL, 

represented [hat hl' had a sobel bllSI11l'~~ plan at home thar \\'(Hild ~lIppf)rl hi.; 
allegations, 1 requcsted he pf()Yltkd ,aid buslncs,; plan. I Ie dldn't p[()\'ide [he bll';l1lC~' 

plan 111 a timely mannec I)t wok months) and m\' l'Yaluatlon or the business phn \\;l" 11 

was Insufficient [() pn)Yc allegations. I declined 10 take an enfoccement 
action.) 

• Mongage, Orher = 

• Mortgage, i\Ij~represenratlOn = 1 (¥still open, respon~e du(~ OS/02/()u) 

• \Iongage, l '!llicen~cd - 1 

• .. 3 of the cOlllpla11lt~ we bCheJ jun"dlcuoll 10 provlde;1 lTllW(h-

o \  was a NJ property and referred 10 I'{I I l)('p;ll'1lncnl of Banking; dlC 
mhcr 

o 

• ~ 2 cOmplal1HS arc ~[Jll open 

* Illd1(:a((·s confJd(~ntlallllformatlon 

Richard
Typewritten Text
Exhibit 32



•

TO:

FROM:

IN'fEROFFICE MEMURANLJLlM

1'1':'1'1·:11.. c. I !ILDll.LTII. K\l\J-.. II \\I\JIS.~ll )',,1,)(

,\N URI-:. \), SI L \ \>;.'. ST \H \ j' n JIIJ" l~

SUBJECf: H'HNCL IJ, ItESOl.' RU:S co..: ,\S.~I SI \J\(:I: ()I' Tl II-: L \1>: I ':S Itl{; j( )"-' - j-'.'\j I\. 11t(:1 '\lIt\T

ICTIOI\S

DATE:

cc:

~/T' /06

~L\I\Y )llH'r.\

NHBD AClions: Docket No OS .(Je 1
Source: :11l0!1ymous up and t'X;1l1111l;11 lon (c)"<lll1 011 j( I / 11/2()(){))

Issues: Cramm-] ,each- BLiley ,-\cr viOlatiOllS - "Safeguard Rules" (1 GU" R .'l, 1-1-)

• \Vht'thcr Rtspom,knt h'ld ,1 wntttn consumer Information ,aftguanl poLLer 10 place

• \\'hcthcr Rc~rondcnt hilcd to implement a program to safeguard consumer informatioll

• \X'1WtlWI R('~p()I1d{'nl (ail",d 10 facilnate an t,,-arninalion (this '-vas later dropped)

rrocedural Posture:

• On.ltT «J Sll')W CI\bC b,\1~'d 12/20/05 (signed by R:\r) (aob for $17,000 pmaltles) (.\prij
n, 2(1)(1 we received a request from James D. Rosenberg, Esq. from Shaheell &
(;"rd"n P,\ t~)r a COl1\' of the Order ro Sho'-v Cause)

" Re,;pome to Order 10 Show CHiSC and ReY\l'~Sl for [karmg lTcelHd U1/13/(JG
o '5~'~' ,ltt:lch~'d Sutem~'nt of. \llega twns for \vhich bct,; Rc,;pondclll

di~r)lIl~'(1 admJllnl :1I"l("[ firoL respoll,c lo Order to ShO\y C~llSC:

" Nl>ticc of I-Ic:Hlng lS~L1cd UI It)/UG (by lL\I')

• Jkumg Sche~Jljld for: O\"'(ISJ,,,'n(1

• lte,pondenl\ ;\!Utl(1I1 for CUnlJflll:lwm: ITCClvc~d 03/07/06

" Pn'~Jding OffJ((:r \\'elh gralHed Cununuauon for 30 dars on 03/09/0() and Sl~ted if no
,eldemenl Wh re;'\chrd thr ht:lrrng wuuld be n~schcdulcd

• The P:lnles re~chcJ:l tenl:oll\C' ,c'llk'rI\Crll - Respondent i~ nvaiting draft of COil sent order
$J jJ!OO m pen~lue~ (undtTermJlkd I rRr,;pondell1 will reyucsl a p;l~'mcilt pl~n)

Summa!)' of Law:

• NJ 1.130 RS.\ 397-.\:2 reqll.ire~ alllieensees w abide [>I Nil ILlIl.1 I '('d''1,11 1<1\\-' and I'Q;UhtlClI1'

• l'ederal Trade Commission (FrC) promulgared Safeguilrd Ruk'i rl6 U'lt 11--1-) unplemet1llrl~'

proper disposal of con~lJmer ll1fOml~cion under the fair ;lIleJ .\lllll:'.l'~ Cr",ltc Tr'\I1',lcurm,
ACl of ::003 (F,'\CT I\CT). ("rAel .\CT amendt:d st:ctJon (,2H of Ihe hm Cl,'c!ll Rqlorting
/\u (FUC\) at 15 USC 168hv).

• 5 l\-hin Elements to C;UL\:
o info security program COOrdm:IlOt (16 crR 314A(a)
o identify potenu~l ri~ks (Hi CrR 314A(b»
o safegu<lrds to conrrol risks (Hi CI'R 314A(c))
o oversee service providers (Hi Ci'R 314A(d)
o l'valuatc & adjust program (16 U'R Y14.4 (d)



• ;\dditwll.1IlJrt.1lb uf Reqlliremems of tilt, :';aft')!:Llard Pultc\', 
o \\'"ritten Safeguard Policy 
o l)c~IW1:lted emplo),ee(s) to coordmllle pr<1gram) 
o Risk .\'~e~smcnt 
o De~ign, implcmentation and tes tlng; 
o Servicc Provlder mc>nir()ring/c0ntract~ 
o Evajuarion~ and ~dluqments to policy 

SecuritIes Enforcement Actions: Duckcr ~o, I~\'(Hl on; 

Named Parlics: Schott D, hll':lh, hnanClal Resollru', .llld .\~~lqanCL' of the Lakc, Rl'/',li)J) 
Inc.(i"R.\LR), ;lntl Gan T. Cornc 

Source: L nknO\vn 
Issue(s): alleged violation of RSI\ 421-H 
Procedural Posture: 

• Order 10 Show Cause and Onler tu Ce.\Si' and DCSIS[ Issued - on ')}' :11)u(1\ ~nvelTlber 11, 

2001 

• 
• 
• 
• 
• 

Rcspomknl Far,)ll ~nd }-R.-\LR Rcqucst fur Hearing receivcd on Dcccmon 5, 2001. 

Respondenr CrJ\'nr'<; RC(j\I('Sl fol' Hearing recci\'rd DCC'l"llloer 12, 21)01 
He;lrin~', ()rdt'ltd ('1\ D"celTlbef 20, ~()[)1 

Ill" .uing: Pu~ lpolled (n·qLlcs I or all Respol1den I,) liIlt Ii _I LrlU'lr.\ .1 L 20()2, 

t It',Hlllf', Pos[poned at the reqlll'ol of Ihe Staff uf th~' Burell! f()]· GO tbl)'~ 

• I !caring Respondents jOintly n'qLlt':'lc:d Ihe i\-la)' 1,s, 1()01 h(';ll'lnV 1)(' Ilo~ljl()nrd unlil,lull _111, 
2UU2 

• llcanng Respondenls Jointl)' rcquc~tcd the ht~al'lrlg be PO~IP(J1lcJ lllHil September 1O,201.C, 

• During postponements Cea~t· .-Inc! DC'I~t Order remained 10 eifccl. 

, 
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